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We've seen that living in a pandemic time is not easy at all. We had to stop our 
everyday lives, change the way we worked before, stay physically, but not socially distant 
to others, to postpone travelling for better times. Also, measures taken by states around 
the world, to slow the spread of the coronavirus, have shown that guaranteeing human 
rights and civil liberties during these times is and will be a challenge. The ongoing 
health crisis asked for extensive lockdowns, becoming also an economic and social crisis. 
It opened even deeper economic and social differences, affecting vulnerable social 
groups differently. States should use maximum action to save lives and slow the spread 
of the coronavirus, but should also minimize the negative consequences. Namely, they 
should not do harm, preserve humanity and dignity of their citizens, and only limit 
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human rights and civil liberties to the level that is necessary to fight the COVID-19 and 
to preserve public health. The feelings of fear, because of the current situation, but also 
the economic and social instability and unknown future, as a result of the COVID-19 
pandemic, are opening another concerns, such as discrimination against certain groups, 
hate speech, hate crimes, xenophobia, violent attacks, forced returns and mistreatment 
of refugees and asylum seekers, sexual and gender-based violence, limitation to sexual 
and reproductive health and rights, strengthening of authoritarian and undemocratic 
regimes worldwide etc. 

It all begins with the censorship by Chinese authorities of Li Wenliang, the doctor 
who first discovered the ongoing coronavirus epidemic. The death of the whistleblower 
Chinese doctor Li Wenliang has aroused strong emotions across China. 

The Chinese government has tried to tackle the epidemic by brutally violating 
one of the basic human rights - freedom of speech - in order to protect the sanctity and 
infallibility of the ruling party and official state ideology, without taking into account the 
fact that it has allowed the rise of the ideology of lies, manipulation, and 
authoritarianism that threaten the world today, in parallel with the biological 
consequences of the coronavirus pandemic. Unfortunately, China does not appear to 
have learned lessons from the SARS epidemic. Despite the flourishing of social media, 
information is more tightly controlled in China than ever. 

In 2013, an internal Communist party edict known as Document No 9. ordered 
cadres to tackle seven supposedly subversive influences on society. These included 
western-inspired notions of press freedom, ‘universal values’ of human rights, civil rights 
and civic participation. Even within the Communist party, cadres are threatened with 
disciplinary action for expressing opinions that differ from the leadership. 

The predictable reaction to how the Chinese state has dealt with the epidemic is 
best rendered by Hong Kong-based journalist Verna Yu's comment, “If China valued free 
speech, there would be no coronavirus crisis. Unless Chinese citizens’ freedom of speech 
and other basic rights are respected, such crises will only happen again (...) Human 
rights in China may appear to have little to do with the rest of the world but as we have 
seen in this crisis, disaster could occur when China thwarts the freedoms of its citizens. 
Surely it is time the international community takes this issue more seriously”. 

Hence, the Covid-19 pandemic has not only undermined the foundations of 
world public health progress, but also worsened the human rights situation around the 
world, especially in countries whose governments ignore basic human rights and civil 
liberties. 

The pandemic ‘sucked’ the geographical partiality, and the whole world became 
one in the problem, but no more solidarity in terms of dealing with the coronavirus. 
Otherwise, the countries that now accuse China of untimely submission of information 
can not justify the delay in implementing the necessary measures, especially the United 
States, Great Britain and France. The information provided to the World Health 
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Organization (WHO) and the international scientific community during the first two 
weeks of January 2020, should have been sufficient to encourage these countries to take 
preventive measures, as well as to procure the necessary protective equipment 
(disinfectants, masks, gloves, etc.) and medical equipment. 

The pandemic marked the boundary between autocracies and _ liberal 
democracies. It marked the beginning of a new Cold War between the new ideologically 
antagonized parties - liberalism vs. illiberalism, but in a rudimentary form. The 
ideological dimension now prevails over the facts, blaming the Chinese political system, 
regardless of the reality of the situation. For US and European leaders, who have shown 
their shortcomings in governing, China can serve as a scapegoat. 

With the onset of the pandemic, China's rise has already been confirmed. This 
marks the consecration of the new dynamics of power in the coming period. Or, as 
Dominique Moisi concluded, the coronacrisis has taken on the role of an ‘accelerator of 
power’. 

The international institutions have entered a phase of weakening, partly as a 
result of the US withdrawal and partly as a result of the rift between the major powers. 
The WHO has not played a major role in tackling the coronavirus crisis. The WHO has 
created a sense that the ‘Chinese narrative’ dominates the fight against the virus. China 
has reaped the benefits of the investment it has made in the UN system in recent years. 
Consequently, the space they are taking over is beginning to increase and will begin to 
dominate China and Asia on the world political scene. 

Hence, the pandemic destroyed the credibility of organizations like the WHO. The 
steps taken by the organization, such as the exclusion of Taiwan from the emergency 
meetings, but also the praise for the success of China's policies to combat the 
coronavirus, made the WHO look like a spokesperson of Beijing. 

China today is rebuilding its economy at a time when stock markets in the West 
are falling apart. At the same time, she fights against the xenophobic insinuations of 
Donald Trump in the absurd battle over misinformation, and at the same time acts as a 
savior for Italy or Serbia, partly because of the clumsiness and irresponsibility of their 
European partners. In the nascent world, China is emerging as a power that can 
contribute to advancing international relations, once the role of the United States. 

The pandemic has also given rise to the legitimacy of autocracies and 
stabilocracies as ‘successful’ models for tackling the coronavirus. We are witnessing 
authoritarian leaders deepening their control over citizens and redefining sovereign 
command. China is already exercising even greater authoritarian control over its citizens 
under President Xi Jinping. 

In the United States, Trump is using the crisis to draw more national attention to 
his upcoming candidacy, projecting himself as a ‘military president’ and continuing to 
pursue a xenophobic identity policy. 
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The debate over authoritarianism, populism and liberalism has revived in 
European countries. Some even, inspired by sovereign ideas, claim that the European 
institutions have proved to be pointless, and therefore the time has come to establish 
border controls, i.e. to abandon the Schengen agreement etc. 

The UN Secretary-General Antonio Guterres stated: “The pandemic has paved the 
way for an economic and social crisis and has rapidly turned into a human rights crisis. 
Let's not forget that the threat is the virus, not the people”, stressing that human rights 
are not a topic that can be set aside during the crisis, but man must be at the center of 
everything. He said that at the height of the pandemic, hate speech had intensified, that 
unprotected groups had been hit and that stricter security measures were being taken. 
Populism and authoritarian rule “have intensified, respect for some human rights has 
diminished and repressive measures have been introduced under the guise of a 
pandemic. Governments must be more transparent and sensitive than ever before. Civil 
society and media freedom are crucial (...) At the height of the fight against the 
pandemic, we call for human rights to be protected”, Guterres emphasized. 

In the meantime, Michelle Bachelet, United Nations High Commissioner for 
Human Rights stressed that in countries with poor marks for human rights coronavirus 
pandemic further exacerbates the situation in this sphere. Bachelet believes that action 
based on rights should be part of the recovery from the crisis. She also noted that: “With 
Covid-19, the rapid and global health crisis has been met with much slower and 
intensified political, social and economic crises around the world (...) The multiple 
fundamental violations that have made us more vulnerable to this virus stem primarily 
from political processes that exclude the voice of the people and create gaps in the 
protection of human rights”. 

Aren't these times a moment to fight the virus, but by respecting everyone's 
rights and place into society? Shouldn't we learn from our mistakes and use this time to 
improve human rights? To reconstruct relations between people, achieve global stability 
and solidarity? Should freedom be placed before security or security before freedom? 
Should the law really be silent in a pandemic? 

This is what we might have to face in the future. ay 
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Abstract: New technologies have opened several risks to safety of journalists. More importantly, in the 
state of emergency caused by the Covid-19 outbreak, journalists and media actors have shifted their 
activities online more than ever, which also made them more prone to digital threats and attacks. In some 
regimes there are even organized intimidation campaigns against political opponents causing chilling 
effect and self-censorship, and jeopardizing freedom of expression in general. Hungary as a member of 
the European Union since 2004 and Serbia as a leading candidate to join the EU are two countries where 
the problems and concerns about media freedom is growing every day. The fear from the unknown 
during the international pandemic gave opportunity to some governments to hide their real political 
agendas and cover their desire for the 'good-old-fashioned’ censorship. The number of countries where 
some kind of censorship could be found is growing every day. The authors will show two country-case- 
studies from Hungary and Serbia, where the leaders and the political situations are very similar and could 


show a (good or bad) example to other countries that would like to follow the illiberal views on media 
ISSUES. 


Keywords: Freedom of Expression; Media; Chilling Effect; Covid-19; Hungary; Serbia 
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INTRODUCTION 


As the entire world has been struck by a health crisis caused by Covid-19, we 
have witnessed the rise of the importance of journalism. The role of media encompasses 
“truthfulness and accuracy of information, good faith or public interest; a sharp 
difference in the assessment of content from that of opinion, with the latter enjoying 
greater freedom, and a right to partake in satire and even exaggeration” (CM/Rec 
(2011)7). Receiving accurate information about the pandemic set an imperative before 
governments to ensure the rights and safety of media actors when reporting on the 
most pressing public interest matter of today-the virus. The importance of “free, 
independent, plural and diverse media have proven to be an indispensable ally of 
governments and public authorities in informing the public, enabling individuals to 
exercise their rights to seek and receive information and to develop opinions so that 
they can take informed decisions and appropriate steps to protect themselves and their 
communities” and therefore “protecting journalists and media workers must include not 
only their physical but also their legal and economic safety” (IPI 2020a). 

However, during the pandemic, “many governments have deployed laws against 
disinformation to silence reporters” (Dorroh 2020). According to the Council of Europe 
(CoE 2020), there are currently 140 alerts in 30 countries, 116 journalists are in 
detention, while there are 22 cases of impunity for murder. Such “attacks on, and 
intimidation of, journalists and other media actors inevitably have a very chilling effect 
on freedom of expression” and “the chill factor is all the more piercing when the 
prevalence of attacks and intimidation is compounded by a culture of legal impunity for 
their perpetrators” (McGonagle 2013). Overall, “the Covid-19 pandemic and subsequent 
governmental measures to contain the spread of the virus have had a roundly negative 
impact on freedom of expression and journalistic and media freedoms” (McGonagle 
2020). Some governments introduced the state of emergency and used the “emergency 
legislation aimed at tackling the coronavirus to push through restrictions which seriously 
erode press freedom” (Wiseman 2020). In some countries there were excessive criminal 
penalties for disinformation, in others such as Hungary and Russia, “the pandemic has 
been exploited to grab more powers and tighten control over information”, whereas in 
Serbia the government tried “to control reporting, impose restrictions on journalist's 
access to information, and even try to ban opinion articles” (Wiseman 2020). 

This paper will tackle the problems of media landscape and journalistic safety in 
times of the pandemic, because it seems that pressures on media actors have 
intensified. However, the worrying fact for these countries is that “while some of the 
restrictions due to the coronavirus will be temporary, others could be extended long 
after the health crisis has ended. All, however, are likely to shape the state of media 
freedom in Europe in the years to come” (Wiseman 2020). 
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THEORETICAL FRAMEWORK 


The new media are often said to have "a much more immediate and powerful 
effect” (McGonagle - Voorhoof 2013), than e.g. print media. There are several indicators 
in the Recommendation (CM/Rec (2011)7) that aim at clarifying this issue — self- 
categorization as a media outlet, membership in professional media organizations, 
working methods analogue to those typical of media organizations, and, in the new 
media environment, the capacity and the availability of technical means (e.g. platform or 
bandwidth) to disseminate content to large audiences online. 

The founding document of the Council of Europe is the Convention for the 
Protection of Human Rights and Fundamental Freedoms, or the European Convention 
on Human Rights (ECHR), while the implementation of this Convention belongs to the 
European Court of Human Rights (ECtHR). The crucial article for freedom of expression 
in this document is Article 10 which in its paragraph 1 states that “Everyone has the right 
to freedom of expression. This right shall include freedom to hold opinions and to 
receive and impart information and ideas without interference by public authority and 
regardless of frontiers.” On the other hand, paragraph 2 explains the restrictions that 
may be imposed on freedom of expression in certain circumstances. 

Subject to paragraph 2 of Article 10, it is applicable not only to ‘information’ or 
‘ideas’ that are favorably received or regarded as inoffensive or as a matter of 
indifference, but also to those that offend, shock or disturb the State or any sector of 
the population. Such are the demands of that pluralism, tolerance and 
broadmindedness without which there is no ‘democratic society’. This means, amongst 
other things that every ‘formality’, ‘condition’, ‘restriction’ or ‘penalty’ imposed in this 
sphere must be proportionate to the legitimate aim pursued.’ Article 10 applies not only 
to the content of information but also to the means of dissemination, since any 
restriction imposed on the latter necessarily interferes with the right to receive and 
impart information®. It is important to note that the limitations of freedom of expression 
in line with Article 10 of the ECHR are to be applied restrictively. Moreover, when 
dealing with expressions of public interest, the Court assesses, among other, whether 
the article(s) in question referred to the matters of public interest, and finally whether 
there were facts of value judgments and if there were value judgments if they contained 
enough factual basis. 

After domestic legal remedies are exhausted, the injured parties turn to the 
ECtHR to deal with their human rights being violated, and so in the case of the violation 
of the right to freedom of expression. The Court deals with actions taken by national 
authorities in freedom of expression on matters of public interest, and insists on the 


'Handyside v. The United Kingdom (5493/72), 07 December 1976 
*Autronic AG v. Switzerland (12726/87), 22 May 1990 
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positive obligations for countries in terms of ensuring freedom of expression. Therefore, 
even though the legislations differ among European countries, the umbrella principle of 
Article 10 is evoked when it comes to both countries with a long democratic tradition 
and in newly established democracies, but with a note that “the practical and effective 
impact of Article 10 still differs from one member state to another”, too (Voorhoof 
2014). 

The European Court on several occasions provided a greater protection for the 
statements referring to issues of public interest. The Court concluded that some 
statements may had been harsh and that they were partially untrue but that it was 
important to determine “whether in one specific case journalists acted in good faith with 
a goal to provide public with correct and reliable information in accordance with the 
code of ethics of journalists”. The concept of correct and reliable information also came 
into question here, because the Court mentioned that “journalists cannot be asked to 
verify the information to the same level as other persons, because in this way they 
would most often not be able to do their job well,” but they still must “make big efforts 
and to be professional when establishing the facts relevant for a disputable statement” 
(Srdié 2012). One of the cases dealing with matters of public interest was the one of 
Thorgeir Thorgeirson v. Iceland’ \n this case, the newspapers published two articles 
referring to the brutality of police. In this case, the European Court decided that “whilst 
the press must not overstep the bounds set, it is nevertheless incumbent on it to impart 
information and ideas on matters of public interest. Not only does it have the task of 
imparting such information and ideas: the public also has a right to receive them”.” This 
role has turned out to be particularly important with the Covid-19 outbreak which 
“brought a wave of measures threatening access to information and media freedom,” 
which is why there is “the need for robust protection for journalists, the media and other 
actors to enable them to carry out their public watchdog tasks and to produce quality, 
independent and critical journalism” (McGonagle 2020). 


Restrictions in the State of Emergency 


In March 2020, due to the outbreak of Covid-19 which has infected over a million 
of people and caused thousands not to recover all around the world, many countries 
declared a state of emergency — a measure which sounds alarming as it is. The very 
concept of the state of emergency or the public emergency is defined by the Venice 
Commission. It is stated that such situations involve both derogations from normal 
human rights standards and alterations in the distribution of functions and powers 
among the different organs of the State (CDL-STD(1995) 012). It also clearly noted that 


*Tromsg and Stensaas vs. Norway (21980/93), 20 May 1999 
“Thorgeir Thorgeirson v. Iceland (13778/88), 25 June 1992 
*Lingens v. Austria (9815/82), 8 July 1986 
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derogations from fundamental human rights are an especially crucial problem since 
experience has shown that the gravest violations of human rights tend to occur in the 
context of states of emergency (CDL-STD(1995) 012). Human rights instruments also 
involve provisions referring to the state of emergency and so the ECHR in Article 15 
allows derogation from fundamental rights in cases of "war or other public emergency 
threatening the life of the nation". But even in these times of public emergencies, 
numerous expert organizations urged the countries to carefully assess the restrictions 
that may be placed on human rights. European Digital Rights Organization asserted that 
some of the actions taken by governments under exceptional circumstances today can 
have significant repercussions on freedom of expression, privacy and other human 
rights both today and tomorrow (EDRI 2020) 


HUNGARY 


For so many years in the past, Hungary was seen by many as some kind of 
eminent pupil in the classroom as it was one of the few ex-communists countries that 
were widely celebrated for its reforms towards a Western-style political and economical 
model. To be able to join the European Union in 2004 (15 years after the change of the 
communist regime), the country had to meet the so-called Copenhagen criteria which 
are the followings: 

e stability of institutions guaranteeing democracy, the rule of law, human rights 
and respect for and protection of minorities; 

e a functioning market economy and the ability to cope with competitive pressure 
and market forces within the EU; 

e ability to take on the obligations of membership, including the capacity to 
effectively implement the rules, standards and policies that make up the body of 

EU law (the ‘acquis'), and adherence to the aims of political, economic and 

monetary union (Marktler 2016). 


The media field and the regulation related to media are included in the first 
criterion. After the successful negotiation and amendments to the Hungarian media 
legislation (Act | of 1996 on Radio and Television), the hurray-optimism of the country 
lasted for some years (Bajomi-Lazar 2003). There were some bad signs in the first 
decade of the new century as the country started to be extremely divided into the right- 
sided and the left-sided part®, but the critical point turned out to be the elections of 
2010. Fidesz-MPP won the election with a two-thirds majority and started reforms in 


° Viktor Orban, who was then the president of the biggest opposition party, Fidesz-MPP, suggested several times 
around 2004 already that instead of the one MTV (Magyar Televizid, Hungarian Television), the public service 
broadcaster (PSB), and two would be needed: one to be controlled by the government and one to be controlled by 
the oppositions. He suggested that based on German ARD-ZDF "examples". (MTI 2003) 
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almost all important fields. One of those reform-projects was related to media. "The 
controversial media laws passed in autumn 2010 received extensive domestic and 
international attention", as Gabor Polyak wrote in his article (Polyak 2015). Those two 
laws (Law CIV of 2010 on the Freedom of the Press and the Fundamental Rules on 
Media Content, and Law CLXXXV of 2010 on Media Services and Mass Media) created 
more problems than they solved (Mérték Média Monitor 2012) - although many agreed 
at that time that some amendments were necessary with the previous media legislation 
(in defence of the new media legislation: Koltay 2013). Although Audiovisual Media 
Services Directive, Charter of Fundamental Rights of the European Union and some part 
of the E-Commerce Directive should be considered in the media field, one has to 
observe that those heated European debates around the Hungarian Media Law were 
without a real legal authority as media legislation is mostly not part of the common EU 
legislation. That means that countries are left alone with their own questions and 
problems. 

Still, nobody expected that the whole media system would be reshaped in a 
manner it turned out to be. Many say that the Hungarian public service broadcaster 
became almost a state media again, that right-sided, government-friendly oligarchs 
turned up and bought several media outlets, that the advertising money of the state 
itself and state-owned companies are distributed in a specific manner and as one of the 
most fearful happening, more and more believe that the National Media and Info 
communications Authority of the country was colonized by the leading political party. 
And if that is not enough for some alarms to ring, the biggest Hungarian newspaper was 
bought in dubious circumstances and was suspended than was closed by an Austrian 
businessman with no previous involvement in the Hungarian media market who soon 
turned out to be only a henchman of some right-sided media oligarchs wanted to stay 
in the dark (Fabdk - Pethé - Szabd 2016). The same happened with the second biggest 
online newspaper, origo.hu (Atlatsz6.hu 2015). And not only these two fell down. HirTV 
was one of them also. And more and more print and online newspapers changed their 
owners. On 12 September 2018 in Strasbourg, the European Parliament adopted a 
resolution (2017/2131(INL)) stating that the European Council should determine the 
existence of a clear risk of a serious breach by Hungary of the values on which the 
Union. Amongst those values, freedom of expression (FoE) is a crucial one and sections 
27-32 of the report enumerate some serious infringements’. 

As a marker for the chilling effects on the Hungarian media field and the daily 
work of Hungarian journalists, it worth to examine the following: "In the 2013 survey, 
half the journalists felt that political pressure was so immense that it limited the degree 
to which the principles of press freedom prevail in their work, while a mere 1% indicated 


’ The reply of the Hungarian government was pretty simple on the official website of the Prime Minister: "The Prime 
Minister called the so-called Sargentini-report a Soros report, adding that Green Party rapporteur Judith Sargentini, 
who prepared the report, is one of George Soros’s people" (Cabinet Office of the Prime Minister2018). 
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that he or she felt no pressure at all. Every third journalist claimed that pressure from 
economic players alone was massive enough to constrain press freedom. Some 60% of 
journalists and 67% of editors stated that they had personally experienced political 
pressure in the year prior to the survey" (Navratil 2015). Any of those numbers are way 
higher than a normal system should work with. Besides that, the Hungarian media 
outlets should live with uncertainty about the exact terms of the media laws’ provisions, 
serious sanctions and the fear of license withdrawal® and true unpredictability (which, as 
we know from the case-law of the European Court of Human Rights, could cause a 
serious chilling effect (Erdési - Gosztonyi - Gyetvan - Kiss - Mezé - Sziladi - Tatar 2020). 

Then the almost unexpected happened in Hungary in December 2018. Almost all 
pro-government media service providers (websites, newspapers, television channels and 
radio stations) were, offered by their owners to the newly-formed (August 2018) non- 
profit Central European Press and Media Foundation. The financial reasoning is simple 
here; they 'donated' their 60 billion HUF yearly overall income (184,400,000 EUR) with at 
least 8 billion HUF yearly overall profits (24,600,000 EUR) free of charge to a newly- 
created conglomerate. "Obviously, it wasn't philanthropy" claimed the Editorial Board in 
the New York Times in 2018 (The Editorial Board 2018). Neither the Hungarian 
Competition Authority nor the National Media and Communications Authority found a 
legal ground to examine the strange circumstances because the Hungarian government 
issued the 229/2018 (XII. 5.) Government Decree stating that the Central European Press 
and Media Foundation “have national strategic importance”. And the reasoning for it 
was one single legal term: because it is the ‘public interest’. 

We could see that the Hungarian media faced 2020 and the Covid-19 pandemic 
in a weakened state (and with a stronger State if anybody would like to make jokes in 
this case). The country took 89" place in the 2020 World Press Freedom Index, which - 
amongst others - stated that "access to information is more and more difficult for 
independent journalists. They are banned from freely ask politicians in the Parliament or 
from attending different events. Government politicians do not give interviews to 
government-critical media outlets" (RSF 2020a). Freedom House's 2020 report (FH 2020) 
gave Hungary 70/100 on the Global Freedom Score (Partly Free) and 72/100 on the 
Internet Freedom Score (Free). 

The Media Freedom Rapid Response project (co-funded by the European 
Commission) tracks, monitors and responds to violations of press and media freedom in 
EU Member States and Candidate Countries. In their first report of four-month (MFRR 


® This happened with two well-established radio stations in the recent-past: the biggest Hungarian community radio, 
Civil Radio's license was not renewed in October 2019 after 27 years of broadcasting because of some minor 
infringements (https://amarceurope.eu/civil-radio-wont-stay-silent/) and the same happened with Klubradio in 
September 2020. The National Media and Info-communications Authority stated that Klubradio “has repeatedly 
violated the provisions of the Media Act.” However, Klubradio said that these statements do not correspond to reality 
and they are “looking for legal and other means to ensure that Hungary’s last independent radio station is not muted” 
(Kaszas 2020). 


m= 3 © 20 


Journal of Liberty and International Affairs | Vol. 6, No. 2, Supp. 1, 2020 | elSSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-/lia.com 


2020) four key issued were identified in Hungary. Those threats couldn't be understood 
without the above snapshots, without understanding the context and how the whole 
Hungarian media system was weakened into an almost state-dependent situation. The 
four issues in the report were the followings: 

e New criminal legislation against the spreading of “false” or “distorted” 
information, passed during the state of emergency, caused uncertainty and self- 
censorship among media outlets and actors (IPI 2020b); 

e Independent media outlets in Hungary already face a precarious financial 
situation (Wiseman 2020 and IPI 2020c), a result not only of the lockdown but 
also of years of state-led market manipulation; 

e The Covid-19 pandemic has also given cover for attacks against journalists, media 
workers and press cartoonists; 

e On 25 June the Constitutional Court ruled (HCC 2020) that the above-mentioned 
government decree which prevented the Hungarian Competition Authority from 
examining the legality of the merger of over 470 media outlets that created the 
pro-government media conglomerate, Central European Press and Media 
Foundation was legal. 


More and more observers raise their concerns and voice because it seems that 
the Hungarian government would like to pursue tighter information control and 
intensify its now decade-long campaign to discredit and undermine critical journalism. 
The last effort of it was one of the most serious. "Index.hu, the biggest Hungarian 
website was accounted for nearly half of all page views among independent media in 
the country" (Bede 2020). In the last week of July, the editor-in-chief of the newspaper 
was fired by the company’s CEO. It was said that this was because of some leaks from 
the editor-in-chief, but in the background, the dark clouds already gathered around the 
site for many years. As a result of the loss of their leader, almost 80 journalists, the entire 
editorial team has left the company and it was a clear sign of some political connections 
in the backdoor. And same as in the recent attacks against independent media, some 
right-sided businessman showed up again. The future is very dark and very unclear 
again. 


SERBIA 


According to Reporters without Borders report Serbia is unsafe for journalists 
(RSF 2020b). Journalists and media actors often face threats and their attackers use fake 
accounts, bot armies, software and other tools to intimidate them and threaten them. 
According to the findings of SHARE Foundation’s monitoring of digital rights and 
freedoms (SHARE 2020), in Serbia, threats to journalists are often connected with hate 
speech, political persecution, intimidation campaigns and persecution of journalists in 
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the online sphere. Moreover, there are also reports of the current administration in 
Serbia suffocating critical journalism at the same time “ensuring that the outlets with the 
widest reach support the government and smear its perceived opponents” (Bjelotomic, 
2020a). According to Zeljko Bodrozi¢, president of the Association of Independent 
Journalists of Serbia (NUNS), the state of emergency introduced due to pandemic made 
the state of the ‘traitors’ media much worse, and it “has exposed the government's 
intention to silence the media that are not under its control and to prevent independent 
journalists from doing their work” (VJanji¢ 2020). 

According to Der Spiegel, the authorities in Serbia have “used the state of 
emergency and the pandemic to strengthen their executive power and massively restrict 
freedoms” (Bjelotomic, 2020b). Immediately after the state of emergency was introduced 
and almost all aspects of Serbian society, much like in other countries, shifted to online 
sphere, attacks on those spreading (dis)information began. The Government tried to 
centralize information distributed to the public and forbade anyone not in its Crisis Staff 
lead by the Prime Minister, from making any statements about the virus. More 
specifically, no one outside the Crisis Staff was allowed to spread information, whereas 
those who did could be held accountable under “regulations covering accountability 
and legal consequences for spreading disinformation during the state of emergency” 
(EWB 2020). Such decision affected journalists to a great extent and throughout the 
state of emergency they faced numerous difficulties in performing their role of a public 
watchdog. A journalist was threatened after the press conference of the Crisis Board, the 
journalists working for the Center for Investigative Reporting in Serbia received insults 
from one editor of a magazine on Twitter (SHARE 2020). The magazine in question also 
published an article speaking about the journalists of the Center in an offensive manner 
(SHARE 2020), titled: ‘How sick are you?’. Radio Valjevo insulted a local doctor and 
accused her of ‘crime’ mentioning her alleged connections with an editor of a website 
from the city of Valjevo (SHARE 2020). A member of the Local Board of the ruling party 
in the city of Sabac filed charges against a journalist for spreading fake news and 
causing panic (SHARE 2020). According to Jovana Gligorijevic, a journalist with the 
weekly political magazine Vreme says she is a frequent target of the ruling party bots 
whenever she uses mentions the president's name, or the name of the ruling party 
(Nikolic - Jeremic 2020). 

But the most serious case of occurred on April 1 when a journalist Ana Lalic was 
arrested and ordered a 48-hour detention (Index on censorship 2020a and RSF 2020c). 
Her article titled ‘Clinical Centre of Vojvodina at the breaking point: No protection for 
nurses’, spoke about the lack of equipment for protection such as masks and gloves at 
the Clinical Center of Vojvodina, relying on the statements of two doctors and one 
nurse. More specifically, “on Saturday night, nurses working at the so-called Corona 
Center rebelled and refused to enter patients’ rooms because there was no protective 
equipment. After a few hours, a small amount arrived” (EWB 2020), an anonymous 
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doctor told Lalic. The article stated that employees of the Emergency Center and KCV 
intensive care unit, including those in operating rooms, are entitled to only one 
protective mask per day (EWB 2020). The sources of the story used their anonymity 
because “employees (of the center) were forbidden to speak to any media” (Mong 
2020). As a result of her article, the hospital reported Lalic to Vojvodina police station 
and filed a complaint against her for damaging their reputation and upsetting the public 
(Article-19, 2020). The Clinical center expressed their “outrage over the inaccurate, 
unverified and malicious” reporting by Nova.rs about the operation of the institution 
and stated that it “informed the prosecution and the police about it” for disturbing the 
public and damaging its reputation (EWB 2020). The report was published at about 3 
p.m. on Nova.rs and that very evening six police officers came to Ana’s apartment, 
confiscated her laptop and two phones and searched her house, after which she was 
arrested and taken to custody. 

Numerous European Union bodies and journalists’ groups reacted on her 
detention, there was a big “pressure and numerous reactions from journalists, the EU 
commissioner” (Mong 2020). Article-19 also called for the investigation against Lalic to 
be dropped and the withdrawal of new regulations that limit the distribution of 
information on the pandemic to come only from the Prime Minister's office and other 
selected authorized bodies in Serbia (Article-19, 2020). The Independent Journalists’ 
Association of Vojvodina asked for her to be released immediately, and stated that the 
police and prosecutors did not react when “state officials threatened the population and 
journalists in a panic nor when the Crisis Staff sent out text messages saying that a 
Spanish or Italian scenario is looming but consider reports on whether medical staff is in 
danger to be a crime” (EWB 2020). The next day she was taken to court, and after two 
rounds of hearing, she was released after all (Article-19, 2020). Finally, the authorities 
dropped the charges against Lalic on April 27 (Mong 2020). However, no apologies 
came from the authorities and there were still many officials who claimed that she was a 
liar. According to Ana Lalic “the government of Serbia today is fighting on two fronts. 
One is against virus, and the other is against the true and free press” (Article-19, 2020). 
Since then, Ana Lalic has been called a victim of ‘democracy’ in Serbia and received the 
Deutche Welle Award for freedom of speech (Smajié 2020). 

This case raised many questions and showed the lingering problems even more 
clearly. Namely, some states may take excessive measures fight the pandemic and “curb 
press freedom and open the door to arbitrary prosecutions, while critical journalists are 
already harassed by smear campaigns conducted by politicians and other actors amidst 
the coronavirus crisis” (RSF 2020c). The media landscape in Serbia showed all of its flaws 
in this case. While the international associations and institutions, local associations of 
journalists and the few independent media outlets insisted on the release of Ana Lalic, 
defending journalistic profession and the right to freedom of expression, the pro- 
government media began a smear campaign against Ana. Even a paid advert appeared 
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regularly online with her along with a caption accusing her of acting against the 
“interests of the state” and calling her "state enemy number 1" (Milovanovié 2020). She 
has also received numerous serious threats on social media and has faced persistent 
calls in pro-government media for authorities to prosecute her, making her fear for her 
personal safety. However, such smear campaigns are unacceptable in a democratic 
society and they often happen when journalists write about a sensitive topic 
(Milovanovié 2020). In one of the pro-government media, Kurir, Ana Lalic has been 
labeled as a liar and there have been several texts accusing Ana Lalic of violating the 
journalistic code — “Ana Lalic was aware she was lying: she violated the press code to 
bring fear among people” (Kurir 2020a), “An irresponsible journalist Ana Lalic has been 
released” (Kurir 2020a), “Experts condemn irresponsible behavior of Ana Lalic: Dr Kisic - 
such reporting disturbs us while we are trying to save lives” (Kurir 2020b), “Kurir finds 
out: journalist Ana Lalic who published false information got her devices back” (Kurir 
2020c). 

Therefore, in the state of emergency, the polarization of media to ‘friendly’ and 
‘unfriendly’ has become even clearer because “we have witnessed the attempt by the 
government to formally introduce censorship; a journalist was recently arrested, while all 
non-aligned journalists are openly labeled as enemies of the Serbian state and people.” 
Vanji¢ 2020). Moreover, it seems that “the government targets independent journalists, 
as they are the only ones who raise uncomfortable questions, that is, questions on 
subjects of public interest that should be brought to the attention of the public’(Kurir 
2020c). Some journalists in Serbia thus found themselves under attacks coming both 
from public officials as well as other actors they criticize, while trying to fulfill their roles 
of public watchdogs in risky conditions (RSF 2020c). In times of the pandemic, the 
“excessive government control, democratic backsliding built on the pre-existing trend of 
media capture and shrinking of space for media freedoms” (EWB 2020) seem to have 
become even more prominent in Serbia. Finally, media landscape illustrated the 
politically divided society in Serbia more than before, because “there are pro- 
government media which occupy the largest information space and independent media 
with much less space” (RSF 2020c). 


CONCLUSION 


On 14 May 2020 ‘Index on censorship’ published a report stating that "as we 
mark 50 days since we first started collating attacks on media freedom related to the 
coronavirus crisis, we're horrified by the number of attacks we have mapped — over 150 
in what is ultimately a short period of time" (Index on censorship 2020b). Any kind of 
crisis help the attacks on Freedom of Expression and fundamental human rights - we all 
know that. But the number and the allocation are alarming: Russia, Turkey, Hungary, and 
Serbia are amongst those countries that we are waiting to show up reports like that. 
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The so-called “illiberal democracies” (Plattner 2019) are struggling to cope with 
those rights. But there are reports from countries like United Kingdom, Germany or 
Spain and this should warn everybody. David Kaye, United Nations Special Rapporteur 
on the promotion and protection of the right to freedom of opinion and expression, in 
his latest July 2020) report (Kaye 2020) called governments around the world to take 
action to protect and promote freedom of expression during the Covid-19 pandemic, 
which many states have exploited to crack down on journalism and silence criticism. The 
Special Rapporteur urged governments to address the challenges we all are facing, 
amongst them the most important are: "reinforce access to information and share as 
much as possible; end the practice of internet shutdowns and other limitations on 
access to the internet and refrain from all attacks on the media and release all journalists 
detained, whether during or before the pandemic, especially given the health risks they 
face" (Kaye 2020). 

So close to the Covid-19 pandemic, we don't have answers yet if these above 
described attacks in these illiberal democracies were connected only with the virus or 
the virus only hide something bigger. We have to watch carefully, because freedom of 
expression seems to be very fragile in this part of the world at the moment. ay 
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Abstract: 7he state of emergency was declared in the Republic of Serbia on 15 March 2020, due to the 
COVID-19 pandemic, which lasted until 6 May 2020. During the state of emergency, certain human rights 
were restricted and suspended, which are otherwise protected and guaranteed by the Constitution. One 
of the measures introduced by the state was the possibility for the defendant to attend the main hearing 
via Skype. The basic question arises whether the right to a fair trial is violated in this way, since it is one of 
the rights that cannot be limited or suspended even during a state of emergency. In this regard, this paper 
addresses the national legal framework under which trials are permitted and conducted via Skype during 
a state of emergency and relevant case law of the European Court of Human Rights. 
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INTRODUCTION 


The situation caused by the COVID-19 pandemic has reached dramatic 
proportions worldwide. Currently, over 14.5 million people have been infected across 
the world, and over 600 thousand people have died from this virus so far (Worldometer 
2020). Bearing in mind all the consequences that occur with the spread of this 
dangerous virus, it is clear that many countries have resorted to various methods and 
applied various measures in order to combat the infection. As a last resort, a number of 
countries had declared a state of emergency in the fight against the coronavirus, given 
the level of the danger threatening the survival of the state and its citizens. The Republic 
of Serbia was one of those countries. 

In the Republic of Serbia, the state of emergency was declared on 15 March 2020 
by a joint decision of the President of Serbia, the President of the National Assembly, 
and the Prime Minister (Decision on declaring a state of emergency, Official Gazette of 
the RS, No. 29/2020). It should be pointed out that this decision on declaring a state of 
emergency in the Republic of Serbia derogates from the general rule set forth by the 
Constitution of the Republic of Serbia. Specifically, under the provisions of the 
Constitution of the Republic of Serbia (Official Gazette of the RS, No. 98/2006), the 
National Assembly may declare a state of emergency when public danger threatens the 
survival of the state or its citizens (Article 200, paragraph 1) by a majority vote of all 
deputies (Article 105, paragraph 2, item 2). On the other hand, only if the National 
Assembly is unable to meet, the decision to declare a state of emergency is reached 
jointly by the President of the Republic, the President of the National Assembly, and the 
Prime Minister, under the same conditions as the National Assembly (Article 200, 
paragraph 5). Therefore, the government body primarily responsible for declaring and 
lifting a state of emergency is the National Assembly, and only in the case when the 
National Assembly is unable to meet, which is a factual issue, the decision is reached 
jointly by President of Serbia, the President of the National Assembly, and the Prime 
Minister. It is important to mention that the Constitution does not specify a body 
responsible for evaluating whether the National Assembly is unable to meet, and this 
issue is of great importance because the application of these constitutional alternative 
provisions depends on it.’ Declaring a state of emergency creates a possibility for 
restricting and suspending certain human rights for a certain period of time. Thus, the 
Constitution of the Republic of Serbia prescribes that by declaring a state of emergency, 
the National Assembly may prescribe measures derogating from the human and 
minority rights guaranteed by the Constitution (Article 200, paragraph 4). One of the 


"For a detailed analysis of this issue, as well as the issue of the constitutionality of the decision to declare a state of 
emergency, see: Darko Simovié, “Vanredno stanje u Srbiji: ustavni okviri praksa povodom pandemije COVID-19", 
Fondacija Centar za javno pravo, 2020, pp. 3-15, http://fcjp.ba/analize/Darko_Simovic10-Vanredno_stanje_u_Srbiji- 
ustavni_okvir i praksa_ povodom_pandemije COVID-19.pdf [Accessed: 1 July 2020]. 
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characteristics of the state of emergency is that it allows for derogation from the regular 
human rights regime in order to overcome the extraordinary circumstances as 
effectively as possible and restore public order which has been disturbed (Simovié 2020). 

Given that the state of emergency was not declared by the National Assembly 
because the Assembly was unable to meet, measures derogating from human and 
minority rights may be prescribed by the Government, by decree, with the co-signature 
of the President of Serbia (Article 200, paragraph 6). The aforementioned constitutional 
provision has found its application. In other words, during the state of emergency in the 
Republic of Serbia, which lasted until 6 May2020,? measures derogating from human 
and minority rights were enacted by the Government, with the co-signature of President 
of Serbia. 

With respect to derogations from human and minority rights during a state of 
emergency, the Constitution stipulates that following the declaration of a state of 
emergency, these derogations are allowed only to the extent necessary (Article 202, 
paragraph 1). Additionally, derogation measures must not lead to discrimination on the 
basis of race, sex, language, religion, nationality or social origin (Article 202, paragraph 
2) and cease to be valid upon the lifting of the state of emergency (Article 202, 
paragraph 3). Therefore, the measures of derogation from human and minority rights 
cannot last longer than the state of emergency, but they can certainly last shorter and 
should always be aimed at achieving certain necessary goals in the shortest possible 
time, which concern the survival of the state or its citizens. However, there are certain 
rights that cannot be restricted or revoked even during the state of emergency. The 
Constitution of the Republic of Serbia exhaustively lists the rights that cannot be 
derogated from.’ 

Considering the rights guaranteed by the Constitution from which no deviations 
are allowed and the topic of this paper, our research addresses the national legal 
framework under which Skype trials are allowed and conducted during the state of 
emergency and the relevant case law of the European Court of Human Rights regarding 


“At the session held on 6 May 2020, the National Assembly of the Republic of Serbia enacted the Decision on lifting 
the state of emergency (Official Gazette of the RS, No. 65/2020), which entered into force on the day of its 
publication, that is, on the same day, while at a previous session held on 29 April 2020, the National Assembly passed 
the Decision on confirming the Decision on declaring the state of emergency (Official Gazette of the RS, No. 62/2020). 
2Article 202, paragraph 4 of the Constitution of the Republic of Serbia stipulates that derogation measures are in no 
case allowed with regard to the following guaranteed rights: the right to dignity and free development of personality 
(Article 23), the right to life (Article 24), the inviolability of the physical and mental integrity (Article 25), the 
prohibition of slavery, positions similar to slavery and forced labor (Article 26), the right of persons deprived of liberty 
to fair treatment (Article 28), the right to a fair trial (Article 32), legal certainty in criminal law (Article 34), the right to 
legal personality (Article 37 ), the right to citizenship (Article 38), the right to freedom of thought, conscience and 
religion (Article 43), conscientious objection (Article 45), freedom of expression (Article 47), the prohibition of 
incitement to racial, national and religious hatred (Article 49), the right to marry and the equality of spouses (Article 
62), the freedom of birth-decision (Article 63), the rights of the child (Article 64), and the prohibition of forced 
assimilation (Article 78). 
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the possibility for the defendant to attend the main hearing without being physically 
present in the courtroom, and the issues of whether trials by Skype have led to the 
restriction of the defendant's certain rights, which should not have been restricted even 
during the state of emergency and whether the right to a fair trial, as one of the 
defendant's basic rights, was infringed in this way, which cannot be restricted even 
during the state of emergency. 


QUESTIONING DEFENDANTS VIA SKYPE: 
NATIONAL LEGAL FRAMEWORK DURING THE STATE OF EMERGENCY 


The defendant is a fundamental participant in a criminal process, who performs 
the function of defense and has the status of a party to criminal proceedings, who is 
under suspicion of having committed an offence and against whom criminal 
proceedings are conducted (Boskovié and Kesi¢ 2015, 75). The questioning of 
defendants is a very important general evidentiary action in criminal proceedings, which 
is regulated by the provisions of Articles 85-90 of the Criminal Procedure Code of the 
Republic of Serbia (Official Gazette of the RS, Nos. 72/2011, 101/2011, 121/2012, 
32/2013, 45/2013, 55/2014, and 35/2019). In terms of content, the hearing of the 
defendant consists in the defendant's giving a statement with respect to the criminal 
offense he/she has been charged with (the defendant's active defense) or in refraining 
from giving a statement (the defendant's passive defense), if he chooses to remain silent 
and not testify in his/her defense, after he/she has been warned of his/her duties in 
criminal proceedings, he/she has been given the opportunity to testify (Skulié 2018, 
202). During the criminal proceedings, the defendant* can be interview several times in 
different stages and phases: during pre-investigation, investigation, and at the main 
hearing. In the preliminary proceedings (pre-investigation and investigation), the 
defendant may be questioned by the public prosecutor and, with the prosecutor's 
approval, by the police with the fulfillment of the conditions prescribed by the Criminal 
Procedure Code — CPC (BoSkovié and Kesié 2015, 220). However, the aim of our analysis 
is the questioning and attendance of the defendant at the main hearing conducted via 
Skype during the state of emergency, meaning the defendant was not physically present 
in the courtroom during the main hearing. 

Considering the provisions of the CPC regulating the questioning of the 
defendant at the main hearing at the first instance court, it can be noticed that the CPC 
insists that the defendant be physically present while being questioned. Specifically, 
there is no legal possibility for the defendant, for example, to be interviewed through 
videoconference or other audio and video links at the main hearing. The primary goal of 


“The term defendant is also used to refer to a suspect, accused, defendant or convicted person (Article 2, paragraph 
1, item 2 of the CPC). 
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the physical presence requirement in courtroom proceedings is to provide the 
defendant and judge with unique benefits that are unavailable in a video teleconference 
(Annet 2019, 168). Those benefits include the ability to prevent an adverse inference 
from the lack of an appearance, the attention to non-verbal cues and the ability for the 
defendant to personally interact with defense counsel (Annet 2019, 168). Physical 
presence of the defendant at the trial is also important because CPC gives priority to 
adversarial principle over previously dominant principle of establishing the material 
truth (Cetkovi¢; Kesi¢; Bjelovuk 2017, 82). A possibility to be interviewed through video 
conference or other audio and video links at the main hearing is envisaged for the 
examination of a particularly sensitive or protected witness,” but it is not envisaged for 
the questioning of accused persons. However, regarding the attendance of the 
defendant at the main hearing, that is, his physical presence in the courtroom, the CPC 
provides that the defendant may be removed from the courtroom under certain 
conditions. Specifically, if the defendant disrupts the trial by disobeying orders from the 
presiding judge or insults the dignity of the court, the presiding judge will warn him, but 
if the defendant continues his/her disruptive behavior, he/she may be fined (Article 370, 
paragraph 1 of the CPC). However, if these imposed measures are unsuccessful, the 
panel of judges may remove the defendant from the courtroom during the undertaking 
of certain evidentiary actions, and if upon returning to the courtroom the accused 
continues his/her disruptive behavior, the panel of judges may remove him/her from the 
evidentiary proceedings and order, if there is such a possibility, that the accused follow 
the course of the proceedings from a special room through audio-video electronic 
means (Article 371, paragraph 1 of the CPC). Therefore, regarding the first instance 
proceedings, we can conclude that the CPC does not provide for the possibility of 
questioning defendants through any audio-visual means. On the other hand, concerning 
the attendance of the defendant at the main hearing, it is possible, under the 
aforementioned conditions, to remove the defendant from the courtroom, who may 
follow the entire evidentiary proceedings from a special room through audio-video 
electronic means. 

However, with respect to the second instance proceedings, the CPC is even more 
specific regarding the attendance of the defendant at the hearing before the second 
instance court and it essentially allows this possibility. Specifically, the hearing at the 
second instance court is held if it is deemed necessary to present evidence that had 
already been presented or rejected by the first instance court due to erroneously or 
incompletely established factual situation, and there are justified reasons not to return 
the case to the first instance court (Article 449, paragraph 1). The subpoena will warn the 


° For example, the CPC envisages that a particularly sensitive witness be examined through audio-video electronic 
means (Article 104, paragraph 2 of the CPC) or that a protected witness may be examined in a special room with a 
choice to modify the image of face of the witness and to change the audio feed of the witness's voice so that he/she 
is not identifiable (Article 108, paragraph 2 of the CPC). 
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defendant that the hearing will be held in his absence, if he is duly summoned, but does 
not justify his absence, the court will then appoint a defense attorney ex officio for the 
defendant who does not have a defense attorney (Article 449, paragraph 3). As it can be 
seen, the aforementioned provision of the CPC stipulates that the hearing before the 
second instance court may be held in the absence of the defendant if he/she is duly 
summoned but does not justify his/her absence, with the provision of ex-officio defense 
attorney. This possibility does not exist in the first instance proceedings. Furthermore, if 
the accused is in custody or serving a prison sentence, the presiding judge of the court 
of second instance shall undertake the necessary actions to bring the accused to trial, 
and when the panel finds that securing the presence of the accused is difficult for 
security or other reasons, the accused may attend the hearing through audio-video 
electronic means if it is possible to conduct a remote hearing (Article 449, paragraph 4). 
From the aspect of the topic of this paper, this provision of the CPC is very important 
because it enables the accused person to attend the hearing through audio-video 
electronic means. The reasons that may lead to this situation are of a security nature, 
but there can be other reasons if, in a given case, the panel concludes that the reason is 
of such a nature that it is better and more expedient for the accused to attend the main 
hearing via video-link, which represents a factual question. The fact is that the 
aforementioned provisions refer to the appeal proceedings, but it may be concluded 
that the attendance of the defendant at the main hearing through live link is not 
absolutely excluded, in other words, it is allowed under certain conditions. 

In addition to the provisions of the CPC, as the umbrella law in the state which 
regulates the rules of criminal procedure, other decisions important for the actions of 
courts and public prosecutor's offices were enacted during the state of emergency. As 
already mentioned, the state of emergency was declared on 15 March 2020, while on 17 
March the Ministry of Justice issued Recommendations for the work of courts and public 
prosecutors’ offices during the state of emergency (Ministry of Justice, No. 112-01- 
557/2020-05 of17 March 2020). This act recommends, among other things, that in 
criminal cases the competent courts and public prosecutor's offices process criminal 
cases in which custody is ordered or custody is requested, as well as criminal cases 
involving offenses of illicit trade (Article 235 of the Criminal Code), failure to act 
according to health regulations during epidemics (Article 248 of the Criminal Code) and 
transmission of infectious diseases (Article 249 of the Criminal Code). As regards other 
cases, the main hearings and the conduct of the pre-trial proceedings are postponed 
(Recommendation of the Ministry of Justice, item 6). In this way, the urgency of handling 
cases during the state of emergency is pointed out, especially regarding the 
aforementioned criminal offenses. These Recommendations are in a way confirmed by 
the Conclusion of the High Judicial Council (Conclusion of the High Judicial Council, No. 
119-05-132/2020-01 of 18 March 2020) which stipulates that during the state of 
emergency only trials that cannot be postponed such as hearings involving the 
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aforementioned offenses, while for all other offenses the main hearings are postponed. 
However, the issue of the attendance of the defendant at the main hearing via Skype 
was not in any way regulated by the Recommendations of the Ministry of Justice and 
Conclusion of the High Judicial Council. 

With respect to the topic of this paper, a very important act to consider is a letter 
from the Ministry of Justice dated 26 March 2020, sent to the courts that are to conduct 
proceedings against persons who have violated self-isolation/quarantine measures, 
ordering them to conduct proceedings via video-link.° The courts were suggested to 
install the Skype application on to the computers, and, as specified, both the employees 
and those against whom the proceedings are being conducted would be thus protected 
(Zoric 2020). 

Factually, with this letter, the Ministry of Justice recommends that the accused, 
who is in custody, not be brought to trial for violating self-isolation measures, but to 
remain in custody and communication with him/her shall be established via video link, 
that is, Skype. The reason the Ministry of Justice enacted this act lies in the fact that 
during that period, a large number of people violated the self-isolation measure. 
Specifically, as of 16 March, all persons returning to Serbia had been required to self- 
isolate (quarantine at home) and stay at home for a minimum of 14 days. Any person 
who violates this measure commits the offense of non-compliance with health 
regulations during epidemics (Article 248 of the Criminal Code); given the difficult 
epidemiological situation and the state of emergency declared, a way to effectively 
conduct criminal proceedings regarding the violation of these measures was sought.’ 

A few days later, that is, on 1 April, the Government of the Republic of Serbia, 
with the co-signature of the President of Serbia, passed a Decree on the manner the 
accused is to attend the main hearing in the criminal proceedings held during the state 
of emergency declared on 15 March 2020 (Official Gazette of RS, No. 49/2020 ) which 
fully, belatedly, complied with the provision of the Constitution stipulating that during 
the state of emergency, when the National Assembly is unable to meet, measures 
derogating from human and minority rights may be prescribed by the Government, by a 
decree co-signed by the President of Serbia (Article 200, paragraph 6 of the 
Constitution). The Decree contained only two articles, of which Article 2 referred to the 
question of its entry into force. The Decree stipulates that during the state of emergency 
declared on 15 March2020, when the presiding judge or a single judge finds that 
securing the presence of the accused being in custody at the main hearing, in the 
criminal proceedings before the first instance court, is difficult due to the risk of 


°Note that this letter from the Ministry of Justice has never been made public. 

7On the day this decision was enacted by the Ministry of Justice of the Republic of Serbia, 26 March 2020, 108 people 
had been in custody in Vrsac, Pirot, and Pozarevac for violating self-isolation measures, of which44 people had been 
held in custody in Vrsac, 43 in Pozarevac, and 21 in Pirot, http://rs.nlinfo.com/Vesti/a582123/Ministarstvo-pravde- 
zbog-koronavirusa-uvodi-sudjenja-putem-Skajpa.html [Accessed: 10 July 2020]. 
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infectious disease transmission, they may reach a decision that the defendant's 
attendance at the main hearing be ensured through audio-video electronic means, 
provided that audio and video technology to conduct hearings is available (Article 1 of 
the Decree). 

An analysis of this Decree reveals several facts. First, the criminal offenses this 
Decree refers to are not defined, nor does the Decree itself refer to any previously 
enacted regulation. Therefore, if we consider the provisions of the previously presented 
acts, the Recommendations of the Ministry of Justice for the work of courts and public 
prosecutors’ offices during the state of emergency of 17 March and the Conclusion of 
the High Judicial Council of 18 March, it may be concluded that the application of this 
Decree is much broader and _ refers to all custody cases, and therefore to all criminal 
offenses rather than just to the criminal offenses of illicit trade (Article 235 of the CO), 
failure to comply with health regulations during epidemics (Article 248 of the CC), and 
the transmission of an infectious disease (Article 249 of the CC). However, this issue was 
resolved on 9 April, when the High Judicial Council adopted the Conclusion (Conclusion 
of the High Judicial Council, No. 021-05-00040/2020-01 of 9 April2020), which, in 
respect to the application of the aforementioned Decree, determined that the High 
Council found that it refers only to the accused persons held in custody for the offenses 
of illicit trade (Article 235 of the CC), failure to comply with health regulations during 
epidemics (Article 248 of the CC) and the transmission of infectious diseases (Article 249 
of the CC), as well as that the application of the Decree should not be extended to other 
police custody cases (Conclusion of the High Judicial Council, No. 021-05-00040/2020- 
01 of 9 April 2020, paragraph Il). 

Furthermore, it can be noticed that conducting hearing through audio and video 
technology such as live links is not obligatory. In other words, the presiding judge or a 
single judge may decide to conduct a trial in this way, but they do not have to. This 
issue is of a factual nature and judges should consider it on a case-by-case basis, but it 
depends on their evaluation whether securing the presence of the accused, who is held 
in custody, at the main hearing is hampered by the risk of infectious disease 
transmission. Finally, this concerns only the cases in which the accused is held in custody 
and questioned via video link from a custody facility. 

Taking into consideration the aforementioned provisions of the Constitution, the 
Criminal Procedure Code, numerous bylaws enacted by the executive authorities during 
the state of emergency, as well as the entire national legal framework within which the 
government authorities took actions during trials by video link, it is clear that many 
controversial issues and doubts have arisen around the constitutionality and legality of 
these actions, which is discussed in more detail in the following section. 
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CERTAIN DILEMMAS AND PROBLEMS 


Considering all the above, a number of issues arise regarding the legality and 
justification of the introduction of trials through live links during the state of emergency. 
One of the first issues that arises, which is perhaps the least controversial, is whether the 
Recommendation of the Ministry of Justice of 26 March 2020 is an appropriate legal 
basis on which the courts acted and conducted this type of trial. The same 
recommendation was in place until 1 April, when, in accordance with the Constitution, 
the appropriate Decree was enacted by the Government, with the co-signature of the 
President of Serbia. However, even during these several days, the judgments of 
convictions were rendered at trials by Skype, where the aforementioned 
Recommendation served as the legal basis. In this regard, it is pointed out that “the 
enactment of this decree confirms that the letter from the Ministry of Justice could not 
be the basis for trials by ‘Skype’, so it would be logical that such judgments be revoked 
because the presumption of /ura novit curia applies to basic court judges, including 
those from Dimitrovgrad, Pozarevac, and Pancevo, who rendered judgments after the 
trials by ‘Skype’ which had been held prior to 1 April 2020, meaning that they are 
obligated to state the legal basis for the accused to attend the main hearing through 
video link in reasons for judgments” (Ili¢ 2020). The Serbian Bar Association also 
expressed a clear position on this issue in its letter to the Ministry of Justice of March 30, 
stating, among other things, that “this new measure introduced in our criminal 
procedure legislation by a simple letter from the Ministry of Justice to courts in the 
Republic of Serbia, cannot be a valid basis for its implementation”, invoking the relevant 
provisions of the Constitution of Serbia (Letter of the Serbian Bar Association, No. 
303/2020 of 30 March 2020). Considering the relevant provisions of the Constitution of 
Serbia already mentioned, it is clear that the mentioned letter of the Ministry of Justice 
is not an adequate legal basis for conducting trials through audio-video electronic 
means during the state of emergency; however, it was necessary for the Government to 
enact the Decree (which was done several days later) so that derogation from human 
rights during the state of emergency would be in accordance with the constitutional 
provisions. 

One of the crucial questions is whether trials through audio-video electronic 
means during the state of emergency are legal. Is it allowed to conduct such trials in 
accordance with positive legal regulations and the case law of the European Court of 
Human Rights? It should be borne in mind that by declaring the state of emergency it is 
possible to derogate from the human rights guaranteed by the Constitution, with the 
exception of a certain range of rights that cannot be suspended or restricted even 
during the state of emergency. One of these rights is the right to a fair trial, so the 
essential question arises as to whether the right to a fair trial guaranteed by the 
Convention for the Protection of Human Rights and Fundamental Freedoms is violated 
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in this way (Ilié 2020). In considering this issue, different arguments and understandings 

are presented. Thus, some commentators point out that 
even during the state of emergency, the CPC does not provide for the 
possibility of derogating from the principle of immediacy and the principle of 
publicity, while the right of the individual who is on trial to attend the trial if 
he/she is available to government authorities and have a public trial is so 
important that it is guaranteed both by the Constitution of the Republic of 
Serbia and the Convention for the Protection of Human Rights and 
Fundamental Freedoms. It is not possible to limit these rights even during the 
state of emergency (Milié 2020). 


Furthermore, the Serbian Bar Association “opposes to the introduction of trials by 
video link, that is, Skype as a procedural possibility which is not envisaged by the law, 
representing a drastic violation of the defendant's right to a fair trial” (Letter of the 
Serbian Bar Association, No. 303/2020 of 30 March 2020). It is also pointed out that “the 
Government of Serbia has suspended the provisions of Article 33, paragraph 4 of the 
Constitution of the Republic of Serbia and Article 13, paragraph 1 of the Criminal 
Procedure Code, which stipulate that anyone charged with a criminal offense shall be 
tried in his presence, and “the defendant who is available to the court may be tried only 
in his presence, except when trial in absentia is exceptionally allowed by this Code, 
which has led to a flagrant violation of the Constitution and creation of the conditions 
leading to the violation of the right to a fair trial” (Todorovié 2020). 

However, this issue is much more complex and in such situations it is necessary 
to consult the case law of the European Court of Human Rights (EctHR), that is, to 
determine whether the EctHR permits, under certain conditions, trials to be conducted 
via audio-video electronic means without the defendant being physically present in the 
courtroom, who is in a custody facility. In the case of Marcello Viola v. Italy- Application 
no. 45106/04 (Judgment 5.01.2007), the question as to whether there was a violation of 
the right to a fair trial was considered, as an element of the right to a fair trial, because 
the accused attended the main trial via video link. Specifically, the appellant did not 
complain that he was prevented from following the proceedings. Rather, he complained 
about the manner of the conduct of proceedings, that is, the proceedings conducted a 
video link which created problems for his defense (para. 64). Although the participation 
of the accused in the proceedings through videoconference is not in itself contrary to 
the Convention, the court is obligated to ensure that the use of this measure serves a 
legitimate purpose and that the presentation of evidence is in accordance with the due 
process requirement set out in Article 6 of the Convention (para. 67). Unquestionably, 
the transfer of prisoners, in the given case, meant particularly strict security measures, as 
well as the danger of escape and attack. It would also provide him with the opportunity 
to renew contacts with suspected criminal organizations he is suspected of belonging to 
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(para. 69). It is pointed out that the appellant's attorney had the right to be present at 
the place where his client was and conduct a confidential interview with him (para. 75). 
Finally, the Court found that the applicant's participation in the proceedings via 
videoconference did not place the defense in a subordinate position vis-a-vis the other 
party and that the defendant was given an opportunity to exercise his rights inherent in 
the concept of a fair trial, so there was no violation of Article 6 of the Convention (paras. 
76-77). 

At this point,it is useful to mention the position of the European Court of Human 
Rights in the case of Sakhnovskiy v. Russia — Application no. 21272/03 (Judgment 
November 2, 2010), according to which the use of video link, as a way of attending the 
proceedings, is not, as such, incompatible with a fair and public hearing, but the 
defendant must be allowed to follow the proceedings and be questioned without 
technical difficulty, as well as to be enabled to have confidential conversations with his 
legal representative (para. 98). 

Thus, questioning the accused and monitoring the main hearing via video link, in 
essence, is not in contrary to the provisions of the Convention which regulate the right 
to a fair trial, that is, the right to a fair discussion as an integral part of the right to a fair 
trial. Certainly, holding trials by videoconference has its limitations and cannot become 
the standard in the regular conduct of criminal proceedings, beyond the state of 
emergency; therefore it is necessary to justify such an action with valid reasons. In this 
regard, 

it is necessary to analyze the justification for the defendant's attendance at 
the main hearing through audio-video electronic means and explain why the 
defendant's attendance at the main hearing via video link does not diminish 
the guarantees contained in the right to a fair trial. It is necessary to consider 
the attendance of the accused at the main hearing via video link in the light of 
certain guarantees contained in the right to a fair trial in criminal proceedings 
and determine the criteria for evaluating difficulties in securing the presence 
of the accused at the main hearing (Ili¢ 2020). 


CONCLUSION 


The state of emergency was declared in the Republic of Serbia on 15 March 2020, 
due to the COVID-19 pandemic, which was lifted on 6 May 2020. The state of 
emergency was declared by a joint decision of the President of Serbia, the President of 
the National Assembly, and the Prime Minister. It should be noted that this decision on 
declaring the state of emergency in the Republic of Serbia derogates from the general 
rule set forth by the Constitution, because the decision on declaring a state of 
emergency may be passed jointly by President of Serbia, the President of the National 
Assembly, and the Prime Minister only if the National Assembly is unable to meet. 
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Declaring a state of emergency creates the possibility of restricting and suspending 
certain human rights for a certain period of time only to the extent necessary. The 
Constitution of the Republic of Serbia exhaustively lists the guaranteed rights from 
which derogation are not allowed, among which is the right to a fair trial - the most 
controversial right with respect to the defendant's attendance at the main hearing via 
video link. 

Considering the national legal framework, we can see that the CPC does not 
provide for the defendant to be questioned via video link or the possibility for the 
defendant to follow the main hearing out of court through audio-video electronic 
means, regarding the first instance proceedings, while in the second instance 
proceedings, the CPC, in principle, allows this possibility. The letter from the Ministry of 
Justice dated 26 March 2020, which was sent to the courts that are to conduct 
proceedings against persons who have violated the self-isolation measure and ordering 
the proceedings to be conducted via live link was not an appropriate legal basis for 
holding trials by Skype and this omission was eliminated on April 1 when the relevant 
Decree was enacted. Bearing in mind this omission, it should be assumed that all 
judgments of convictions rendered between 26 March and1 April 2020, when the 
previously mentioned recommendation of the Ministry served as a legal basis, will be 
revoked on appeal. The ECHR essentially allows the defendant to attend the main 
hearing via videoconference, but in such a way which does not place the defense in an 
inferior position in relation to the other party and the defendant is given an opportunity 
to exercise his rights inherent in the concept of a fair trial. Holding hearings via 
videoconference has its limitations and cannot become the standard in the regular 
criminal proceedings, beyond the state of emergency. It is necessary to justify such 
actions with valid reasons of which security reasons are certainly one of the most 
important reasons. Thus, it may be concluded that the attendance of the defendant at 
the main hearing via video conference is not illegal or contrary to the right to a fair trial 
guaranteed by the European Convention for the Protection of Human Rights and 
Fundamental Freedoms and the Constitution of Serbia. On the other hand, the use of 
this possibility should be understood as extremely restrictive and should not become a 
common practice. During trials via videoconference, the guaranteed rights of the 
defendant must be respected, especially the right to confidentiality. However, one 
question arises as to whether it was so necessary and urgent to handle these criminal 
offenses that judgments were rendered within one or two days. It is well known that the 
criminal proceedings in the Republic of Serbia take long, therefore it was possible to 
conduct the trial for the defendant after the state of emergency had been lifted, while 
the dangers to health could be eliminated by applying some measures to ensure the 
defendant's presence in the criminal proceedings or, as a last resort, by imposing a pre- 
trial detention measure. ay 
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Abstract: The pandemic caused by the SARS-COV-2 virus not only accentuated the responsibility of the 
Security Forces to protect human life but also challenged the ability to manage change that, in a highly 
demanding environment, lacks integrated approaches that would enhance the collective and cooperative 
effort to share a common commitment. The Portuguese Guarda Nacional Republicana has guided its 
action according to the 4S strategic path, based on security, safety, social and support pillars, and on 
integrated strategic planning that, achieved by joint preventive, educational awareness-raising and 
intervention actions, and by current proximity patrolling, have enabled obtaining social support and 
protecting military personnel lives and citizens lives. These tools simultaneously improve operational 
synergies enhanced by close cooperation and collaboration relations with several partners, doing justice 
to the premise that together we are capable and thus preventing anyone from falling behind. 


Keywords: 45 Strategic Path; Human Life; SARS-COV-2; Social Support; Pandemic 
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INTRODUCTION 


The pandemic caused by the SARS-COV-2 virus has made the global citizens 
even more vulnerable to universal and borderless threats, and has put greater emphasis 
on the accountability of the Security Forces to protect human lives and, above all, to 
empower it. It has simultaneously required that they act with respect for the dignity and 
integrity of the human person and based on the principles of the democratic rule of law, 
according to the premise of utmost containment with minimum disturbance, in view of 
conducts and behaviours that disregard the value of human life and may contribute to 
worsen national public health. 

In this context, it is vital to tackle the following questions: How can Security 
Forces safeguard the human lives of their personnel without compromising the lives that 
they have a responsibility to protect? What kind of approaches can Security Forces 
adopt to protect human lives in global pandemic situations where it is imperative to 
maintain public order and tranquillity without affecting individual freedoms and human 
and fundamental rights? How can Security Forces act without compromising the 
necessary balance between the preservation of individual rights and the human security 
of each and every one in global pandemic situations? The purpose of this paper is to 
analyse the actions of the Guarda Nacional Republicana (GNR) throughout the term of 
the State of Emergency that was declared in Portugal. 


FRAMEWORK: THE STATE OF EMERGENCY IN PORTUGAL 


On 30 January 2020, the World Health Organization declared the epidemic 
caused by the SARS-COV-2 virus, detected in Wuhan, in the People’s Republic of China, 
as an international public health emergency and classified it as pandemic, on 11 March 
2020, due to the wide range of countries affected, of which Portugal is an example. 

The State of Emergency was declared in Portugal, from 18 March to 02 May 2020, 
to prevent the transmission of the cited virus and contain the expansion of the Corona 
Virus Disease (COVID-19), establishing a set of urgent extraordinary measures and rules 
that restricted rights, freedoms and guarantees.' Example of which is the partial 
suspension of the exercise of the following rights: to move throughout national territory; 
to private property and economic initiative; of workers; of international movement; of 
assembly and demonstration; of freedom of belief in its collective dimension; to learn 
and teach; of data protection and resistance. 


‘During the State of Emergency all the urgent extraordinary measures and rules that restricted rights, 
freedoms and guarantees were declared by three Presidential Decrees. The Presidential Decree no. 14- 
A/2020, of 18 March, declared the initial phase of the state of emergency. This Presidential Decree was 
renewed by the Presidential Decree no. 17-A/2020 which was also renewed by the Presidential Decree no. 
20-A/2020. 
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Due to such situation, Security Forces have been assigned the responsibility of 
supervising legal restrictions, focusing their action on the preventive-educational and 
repressive dimensions. 

In the repressive dimension, it was incumbent on them to close businesses or to 
cease activities that were forbidden from being carried out or should not be in 
operation, to report crimes of disobedience due to violation of prophylactic isolation 
and to direct those who violated such obligation to their homes. 

In the educational dimension, it was incumbent on them to carry out counselling 
and advisory actions to all people who despite not being forbidden from leaving their 
homes should avoid doing so, by explaining how they should act and, thus, avoid excess 
outgoings and recommending that they stay at home as a result of the special 
protection duty or the general duty to stay at home. 


THE GNR AND THE 4S STRATEGIC PATH IN THE STATE OF EMERGENCY 


The GNR is a Security Force of a military nature, constituted by military personnel 
organized in a special body of troops, whose mission is to ensure democratic legality, 
guarantee internal security and citizens’ rights, as well as to collaborate in the 
implementation of the national defence policy, in accordance with the Constitution and 
the Article 1 of the GNR Organic Law. The GNR is also the outward face of the 
democratic rule of law in approximately 94% of the national territory, including the land 
border and the territorial sea, constituting itself as a key element in articulating political 
decisions with the strategic and operational police action close to the citizen. Sometimes 
it is the only representative among the most vulnerable, unprotected and/or isolated. 

One of the GNR’s ongoing institutional intentions has been to consolidate itself 
as a reference of excellence centred on persons (Guarda Nacional Republicana 2015), 
that is, on the military personnel and the citizens. Throughout the State of Emergency, 
such fact was possible due to the 4S strategic path that has mobilized and concentrated 
efforts in the security, safety, social and support dimensions.” The security component 

(...) represents the most traditional axis in terms of GNR action, highlighting all 
activities in favour of the called ‘Right to Security’, assured daily through 
operations, patrolling, inspection and investigation. These are the activities 
that most contribute to complying with the law, to preventing and combating 
criminal activity and to maintaining public order, and are carried out 
throughout all of the territorial sea and national territory, focused on crime 
and legality in general, and specifically on road, environment, tax and customs 


* The strategic path was presented by His Excellency the Lieutenant General Luis Francisco Botelho Miguel, 
the General Commander of the Guarda Nacional Republican during the speech given at his swearing-in 
on 04 June 2018. 
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areas, as well as in monitoring the coastline, the seashore and the land 
borders [whereas the safety component relates to the area of] Protection and 
Rescue, in an active, robust participation (...) (Botelho Miguel 2018). 


On the other hand, the social component is safeguarded: 
(...) by means of Special Prevention and Policing Programs, acting socially 
from the outset on a wide range of initiatives aimed at deepening a close and 
trust-based relationship with the population, taking special care of the most 
fragile and vulnerable, such as supporting the elderly, children and young 
people and, not least, safeguarding their assets, with the aim of strengthening 
the feeling of security of each and every one (Botelho Miguel 2018). 


The support component encompasses “(...) all activities supporting the 
operational activity, (...)’ (Botelho Miguel 2018) and focuses on “(...) cooperation, 
collaboration and support, with the different actors of the national security system, in 
the internal dimension, as well as in external relations assumed in national and bilateral 
commitments (...)" (Botelho Miguel 2018). 

The operationalization of the 4S strategic path, during the State of Emergency, 
was carried out through balanced actions among citizens and local, national and 
international partners, which sought to identify common problems and shared solutions, 
in an environment that required resilience, solidarity and good sense in view of the 
turbidity between what is admissible — at most acceptable —- and what is forbidden, 
avoiding uncertainties, arbitrariness and conflicts of interest. 

In the face of the exceptionality of this situation and in the light of the measures 
decreed by the Portuguese government, the GNR preventively and proactively adopted 
measures and promoted responses to ensure the balance between the rights to the life 
and integrity of persons — specifically the military personnel and the citizens — protected 
by the Portuguese Constitution, and the urgent measures, which legitimatized and 
framed the restriction of rights, freedoms and guarantees. Thus, the 4S strategic path 
was distinctly targeted at military personnel and citizens. 


THE GNR’S RESPONSIBILITY TO PROTECT THE MILITARY PERSONNEL IN LIGHT OF 
THE 4S STRATEGIC PATH 


In a perspective directed at its most precious asset and conscious that it could 
only protect citizens if the military staff was protected, in due time and prior to the State 
of Emergency, the GNR prevented this imperative by implementing a set of internal 
contingency measures to prevent and minimize the transmission of the SARS-COV-2 
virus and contain the COVID-19. 
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Within the framework of the security component and through the Contingency 
Plan Prevention, Control and Monitoring of infection by COVID-19 and its five additional 
instructions the following was promoted: communication and information actions to 
each and every GNR military element through the dissemination of 22information 
bulletins? that raised their awareness of the individual measures to be adopted to 
prevent, control and monitor the pandemic and manage emotional stress; careful 
management of human resources within the frame of reducing the concentration of 
military personnel in spaces, promoting teleworking and video teleconferencing; the 
suspension of the permanent execution standard that regulates the weekly reference 
working hours of the GNR military personnel, enabling an increase in the daily service 
time up to a maximum of 12 hours and of the number of military staff simultaneously 
enjoying rest days; and the reorganization of the physical space of the public attendance 
services. 

Within the framework of the safety component, the GNR units and vehicles were 
decontaminated. In the context of the support component, the permanent follow-up 
and monitoring of epidemiological cases and prophylactic isolation (24/7) should be 
highlighted. It was possible for the military elements to report their state of health and 
symptomatology evolution through an IT application and digital means monitored in 
the situation room of the GNR Clinical Centre, as well as by carrying out swab tests 
throughout the continental territory. This measure enabled the conducting of 618 swab 
tests; following-up clinically 1,785 military personnel and psychologically 913 military 
personnel. Simultaneously, protective material was acquired, namely visors, masks, 
gloves and disinfectant for individual use and in contact with persons. 

In the context of the social component, the Project 65 Far+Near aimed at retired 
military personnel was developed and whose results will be subsequently demonstrated. 

In a universe of 23,009 military elements, the simultaneous combination of these 
measures applied during the State of Emergency was reflected in: 26 military personnel 
infected with COVID-19; 291 military personnel in prophylactic isolation and 426 military 
personnel were quarantined. No military element passed away. 


THE GNR’S RESPONSIBILITY TO PROTECT CITIZEN IN ACCORDANCE WITH 
THE 4S STRATEGIC PATH 


Within the framework of the security component, the rights to the life and 
integrity of citizens were safeguarded through several actions aimed at (primarily) 
sensitizing, informing and raising awareness as to the special protection and retreat 
obligations, as well as to proactively supervise restrictive legal measures, discouraging 
the practice of unnecessary and unsafe behaviours. 


°All data presented was monitored by the Guarda Nacional Republicana. 
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Among these actions the following are highlighted: current daily proximity 
patrolling’ as a key element in maintaining strong in the prevention, awareness and 
repression of risk behaviours by citizens and the eight operations°which engaged 
109,769 military personnel, who carried out 52,220 patrols, sensitised and informed 
560,875 citizens and supervised 383,689 citizens. 

In inspection actions pertaining to non-compliance, citizens generally respect the 
legal restrictions as well as GNR orientations, attending to the very satisfactory Results 
of Compliance shown in Chart 1. In total and during the State of Emergency, 22,751 
citizens followed GNR orientations regarding the special protection duty and 82,911 
citizens adopted GNR orientations concerning the general duty to stay at home. These 
results demonstrate the civic and conscious attitude of most citizens who promptly and 
voluntarily complied with GNR indications, in the case of non-compliance, especially 
pertaining to protection and retreat obligations. 


Compliance 
Special Protection Duty | 2876 


General Duty to Stay at Home [7601 


22 March 2020 to 02 April 2020 03 April 2020 to 17 April 2020 
18 April 2020 to 02 May 2020 


Chart 1: Results of Compliance by Citizens 


Within the framework of the safety component, 2,289 actions were carried out to 
decontaminate vehicles®; 69 actions to decontaminate facilities’, 177 awareness-raising 
actions by using drones to communicate alerts and sound messages to citizens. 


“This proximity patrolling was carried out through vehicle patrolling, patrolling on foot, trinomials, horse 
patrols, river patrols and sea patrols. 

“The following eight Operations were carried out: Operation COVID-19 Containment; Operation COVID-19 
Controlled Border; Operation COVID-19 Sanitary Enclosure of Ovar; Operation COVID-19 Stay at Home; 
Operation COVID-19 General Retreat; Operation COVID-19 Easter at Home; Operation COVID-19 
Retrovirus and Operation COVID-19 Safe Transition. 

‘The decontamination of vehicles, namely vehicles belonging to the GNR, the National Institute of Medical 
Emergency, the Portuguese Red Cross and Fire fighters in the decontamination lines established in Que/uz 
and Vila Nova de Gaia. 
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Under the framework of the social component 63,069 awareness-raising actions 
were carried out (mostly) by military personnel of the criminal prevention and 
community policing sections among the most vulnerable citizens, with special care for 
the elderly living alone and/or isolated, and the result culminated in the creation of the 
Program 65 Far+Near. This program promoted the establishment of a network of 
contacts and support to the elderly and the retired GNR military personnel, 
strengthening the intergenerational connection, the institutional cohesion and the 
mutual support. Within this program, 32,964 elderly persons were sensitised and 191 
elderly persons were flagged; 3,797 retired military personnel were sensitised and 26 
retired military personnel were flagged. 

Also within the framework of this component, the GNR paid particular attention 
to the solidarity component that enhanced the conscious responsibility to protect the 
most vulnerable and underprivileged with signs or certainties of COVID-19. The 
following actions are highlighted: the GNR monitored hundreds of Roma and 
Hindustani citizens; supported in the accommodation transferring processes of 
beneficiaries of nursing and retirement homes, and subsequent rehousing; 
collaboratively accompanied several local health authorities; carried out numerous 
accompaniments and convoys of medical and critical equipment since their arrival on 
national territory until their destinations. 

In support of the operational commitment and within the framework of the 
support component, the GNR carried out 430 awareness-raising publications on social 
networks — Facebook; Instagram; Twitter — which totalled 9,147,685 interactions and 414 
responses provided to citizens through the COVID-19 line created specially to inform, 
clarify and support citizens.Still, within the support component, in a coordinated effort 
with the mass media®, the GNR conducted a total of 752 television broadcasting, 13 
studio broadcasting, 151 radio broadcasting, 11 broadcasting via Skype, 257 articles in 
the national written press and 415 articles in the regional written press. 

These actions were aimed at disseminating and clarifying the confinement rules, 
appealing to civic awareness, autonomy and collective and individual responsibility to 
voluntarily comply with everyone's obligations and also the legally imposed restrictions, 
thus discouraging their non-compliance. In addition and with a view to strengthening 
operational synergies, the GNR established cooperative relations with various partners” 
that enabled enhancing the collective, collaborative and cooperative effort in the 
coordination and articulation of joint operational, awareness-raising and information 
actions. 


‘The decontamination of facilities included GNR Units and buildings such as Nursing Homes, Private 
Institutions of Social Solidarity, Hotels, Spiritual Training Centres, and Basic Units of the National Health 
Service for providing assistance and primary health care to the population. 

® Relations have been established with local, regional and national mass media. 

*Relations have been established with local, regional and national partners. 
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It should be highlighted that 5 press conferences and several operational actions 
were carried out, some in coordination and others jointly with the Portuguese Public 
Security Police; the organization of procedures and actions with the Portuguese 
Immigration and Borders Service, vital in the pursuit of the Controlled Border Operation 
and in the sharing of information with the Spanish Guardia Civil necessary in the 
structuring of operational procedures, in particular in the common land border between 
Portugal and Spain'®. 

The 4S strategic path was also supported by an integrated strategic planning that 
enabled aligning the strategic and political guidelines and decisions with the tactical and 
operational police action/intervention. This integrated strategic planning, fostered by 
video teleconferencing, linked several areas — such as human, logistical and financial 
resources, operations, intelligence and criminal investigation, communications and 
information systems, public and international relations, health, education and training — 
and dimensions — strategic, operational and tactical —- based on an ongoing process of 
analysing, monitoring and assessing daily situations that resulted in the development of 
tools to aid strategic decision-making. These tools enabled optimising the coordination 
and control capacity of different levels of operational command, and administrative and 
organizational management, in a collective and joint effort that was dynamic, flexible, 
responsible, and duly oriented to achieve a common and shared aim: the human 
security of each and every one. 


CONCLUSION 


During the State of Emergency, the GNR was committed to protecting human 
lives — that is, of its military personnel and of citizens — mitigating the risks and 
preserving the integrity and dignity of each and every one, according to the eternal 
motto ‘For the Law and for the People’, in a demanding and risky environment which 
required resilience and solidarity. This commitment was underpinned by the 4S strategic 
path, based on the security, safety, social and support pillars, and the integrated 
strategic planning that focused the collective, cooperative and collaborative effort on 
sharing anxieties and concerns and on seeking joint solutions to common problems. 


"in addition to the close relations established with the Public Security Police, the Immigration and 
Borders Service and the Spanish Guardia Civil, the GNR also established close contacts with the National 
Emergency and Civil Protection Authority; the municipal and local authorities and entities; the 
representatives of the Republic for the Autonomous Regions of Madeira and Azores; the regional 
secretariat for health and civil protection of Madeira; the National Institute of Medical Emergency, the 
Portuguese Red Cross and Fire-fighters; the National Association of Portuguese Municipalities; the 
regional government coordinators; the Attorney General's Office; the National Institute of Legal Medicine 
and Forensic Sciences. 
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On the one hand, these tools enabled to reconcile the rights to life and individual 
integrity of each military element with the professional duty, subordinated to the 
national interest and exclusively serving the public interest and the citizen. Thus, it was 
possible for those who swore to protect others with their own lives to be fully available 
to say Present, for each and every one, and to strengthen the institutional awareness of 
its responsibility to protect. 

At the same time, the results obtained throughout the State of Emergency reveal 
the pursuit of an intense and integrated prevention approach which, among the citizens, 
has been made operational through several educational awareness-raising and 
information actions as a means of safeguarding human safety and capacity-building. 

Such actions were carried out by current daily proximity patrolling and enhanced 
by relations with local, national and international partners, by public administration 
bodies and by information and communication technologies and means highlighting 
the 9,147,685 interactions obtained on social networks, the 927 broadcasts made with 
the mass media and the 672 articles published in the written press. Thus, such approach 
and these actions enabled being close to citizens making them aware and empowering 
them for the best practices to be adopted to prevent and hinder the transmission of the 
SARS-COV-2 virus, while deterring them from non-complying with the exceptional 
measures established and making the GNR action easier. The eight Operations coupled 
with the current proximity patrolling promoted ongoing human face-to-face and 
reliable interactions allowing for maintaining the vigour in preventing and, when 
absolutely necessary, proportionally, adequately and gradually repressing risk 
behaviours and consequent compliance. Examples of this are the results attained among 
citizens who, when made aware and informed, promptly comply with the GNR 
orientations. 

On the other hand, the 4S strategic path and the strategic planning promoted 
support and solidarity links with the most vulnerable and underprivileged, preventing 
inequalities and discrimination and avoiding anyone from falling behind. Examples of 
this are the results achieved with the creation of the Project 65 Far+Near, in which 
36,761 persons were sensitised and 217 persons were flagged; the monitoring of several 
Roma and Hindustani communities and the decontamination actions mostly in nursing 
homes. They simultaneously fostered cooperation and collaboration among the GNR, 
citizens and several partners, giving due recognition to the fact that together we will 
succeed in protecting and preserving the fundamental human asset: Life, the lives of the 
military personnel and the lives of the citizens. 

Aware of the conclusions, other issues arise: given that citizens are integral 
elements in preserving the security and human rights, of each and every one, how can 
they be involved to better cooperate and collaborate with the Security Forces, in 
pandemic situations? Can citizens carry out awareness-raising and information actions 
jointly with the Security Forces? In what way did that make sense? ay 
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Abstract: The reflections made in this writing, bring to discussion the importance of transnational law, in 
the face of the occurrence of the current pandemic. From this, considerations are made about the 
transnational law produced by the WHO against Covid-19. Also, an analysis is made of the central 
categories and their relationship with the prefix ‘trans-’ and transnational law. Subsequently, the WHO is 
discussed, its emergence and performance in the elaboration of a transnational legal framework to be 
considered when internalizing its guidelines by each Member State. In the context of final considerations, 
it is emphasized, in addition to the importance that should be attributed to transnational law that the 
work of the WHO, as a transnational actor, practices materialized acts such as transnational law, both in 
terms of guidance and in connection with public health matters. The methodology used was based on the 
inductive method, using the bibliographic research. 
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INTRODUCTION 


The novel coronavirus disease (COVID-19) has rapidly spread worldwide. It 
gained a pandemic status, and is currently affecting, without distinction, the most (and 
the least) important world powers. We are facing a global public health crisis with 
unprecedented economic effects. Actually, we fear something that, in fact, cannot be 
seen. Faced with a context of uncertainties, the goal of the present study was to discuss 
the importance of transnational law in view of the occurrence of transnational 
phenomena - such as the current COVID-19 pandemic - analyzing the transnational law 
to be applied by states, based on the guidelines provided by the World Health 
Organization (WHO) for managing COVID-19. Initially, we address the categories 
‘endemic’, ‘epidemic’, and ‘pandemic’ to determine the connection between the prefixes 
‘pan-’ and ‘trans-’, and the relationship with transnational law. 

Subsequently, we present a brief outline on the emergence of the WHO and its 
performance in the elaboration of a transnational legal framework to be taken into 
consideration by each Member State when implementing the WHO guidelines. 

The methodology used was based on the inductive method, using the reference, 
category and operational concepts techniques, and bibliographic research. 


A REFLECTION ON THE CATEGORIES 


Since infectious diseases began to have endemic, epidemic, or pandemic 
characteristics, the bases for combating them started to have fundamentally 
transnational characteristics from the second half of modernity. Especially from the 
beginning of the XX century, at a time when many cases of infectious diseases began to 
be registered in the control systems of official health agencies, these facts started to 
gain visibility through the media, which began to report on the existence of endemics, 
epidemics, and the consequent risk of pandemics. In the case of the present study, it 
was important to establish the concepts of each of these categories. 

These diseases, in some cases, are endemic, i.e., when a certain number of cases 
occurs historically in a specific region. When this endemic level is overcome, that is, 
when there is an increase in the historical case curve, it is correct to affirm that there is 
an outbreak or epidemic. However, the distinction between epidemic and endemic 
(Rezende 1998, 154) cannot be made based only on the greater or lesser incidence of a 
certain disease on a population. What defines the endemic character of a disease is the 
fact that it is the same for a population, country, or region (Rezende 1998, 153). 

A pandemic outbreak of a disease, incorporated into the medical glossary from 
the XVIII century (Rezende 1998) onwards, being an epidemic of worldwide proportions, 
is characterized by the emergence of cases in several countries from different 
continents. 
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The term ‘pandemic’, originating from the neutral prefix ‘pan-, which indicates 
the idea of everything, entirely, and ‘demos’ (people) was used for the first time by 
Plato, in his book Laws- XI (Platao 1999). This way, it is possible to link the prefix ‘pan-’ 
to the prefix ‘trans-', suggesting the existence of a certain issue, occurrence, or 
phenomenon between and beyond countries. They are different; however, if we consider 
that pandemic, as in the case of the present study, indicates the occurrence of cases in 
numerous places (i.e. deterritorialization), it becomes a transnational phenomenon. 
Consequently, it should prompt a transnational action, i.e. the two prefixes are 
complementary, especially when it comes to ‘cause’ (pan-) and ‘effect/reaction’ (trans-). 


The World Health Organization and Its Transnational Character 


Since the XIX century, numerous attempts have been made in order to create 
institutionalized mechanisms for providing technical cooperation, especially among the 
European powers at that time. Throughout the XX century, specifically in the periods 
after the great wars and the Cold War, the world witnessed the flourishing of several 
reorganized or formally created international organizations or bodies. The subjects of 
their constitutive treaties began to outline the deliberation of common global agendas, 
involving topics on security, world peace, economy, work, free trade, environment, and 
health, among many others. The engagement of efforts in favor of common interests, 
enhanced by major world episodes, such as the great wars and the end of the Cold War, 
has demonstrated and demonstrates the central core of the creation and 
functioning/maintenance of international organizations. 

Specifically, regarding health, several attempts have been made since the XIX 
century to organize an international institution for addressing world health problems. It 
is true that there are disagreements with respect to the reasons for the emergence of 
forums and international cooperation bodies for achieving consensus concerning health 
and strategic actions for the control and prevention of diseases. However, there is also 
consensus on the fundamental factor that justifies the creation of this organism, i.e., the 
growing flow of goods and individuals - which results from the industrialization and the 
expansion of markets in urban centers - and its relationship with the increase in diseases 
(Lima 2002). Thus, the World Health Organization (WHO) was created in 1946, governed 
by the Constitution of the World Health Organization, in force since April 7™ 1948 
(Godlee 1994). Its preamble asserts that: “The Member States of this Constitution 
declare, in accordance with the Charter of the United Nations, that the following 
principles are fundamental for the happiness, harmonious relations, and security of all 
peoples (...)” (WHO 1946). Currently, composed of 194 states, as a member of the United 
Nations (UN) system, it is one of the most decentralized organizations in the family, 
entrusting its six regional offices (Africa, the Americas, Southeast Asia, Europe, the 
Eastern Mediterranean, and the Western Pacific) the formulation of guidelines for the 
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respective regions, as well as the execution of the decisions of the headquarters, located 
in Geneva, Switzerland (Biehl and Petryna 2013). In addition to its vast geographical 
scope, the WHO occupies a unique position in global health, thanks to its visionary 
official charter - called the Constitution, which is unusual in the UN system - ensuring a 
social approach to health, and affirming it as a human right (Legge 2012). The human 
rights discourse was the tool used by the WHO to face the usual restrictions of 
diplomacy of the states (Biehl and Petryna 2013, 3) although much remains to be done 
in this regard. In this context, the UN, through its organizations such as the International 
Labor Organization (ILO), the World Trade Organization (WTO), and the WHO, for 
example, is essentially of transnational character. It provides regulations and guidelines 
that are internalized by the Member States, which, since decades, began to create a 
framework of legal rules of transnational nature. 


Transnational Law and the World Health Organization 


Addressing transnational law means referring to the classic work of American 
diplomat, scholar and jurist Philip C. Jessup, dating from 1956. Just over a decade after 
the end of World War II, and experiencing a unique historical moment of improvement 
and intensification of relations between states, this author was emphatic in affirming 
that the states are not the only group that interests us, and that the term ‘international’ 
is misleading, since it suggests that we concern ourselves only with the relationships 
between a nation (or state) and other nations (or states) (Jessup 1965). Other authors, 
such as Vagts, Steiner and Koh (Steiner and Vagts1976; Vagts 1986; Koh 1996) also 
followed Jessup's trend, evolving the analysis of the topic gradually, as the world society 
itself started to face transnational demands, occurrences, and legal issues. 

With the development of globalization, transnationality, as a phenomenon, 
started to be observed in a hyaline way. It was highlighted as manifestations of 
transnationality (Piffer and Cruz 2018) or transnationality as a reflective phenomenon of 
globalization. New manifestations of globalization, different forms of belonging to 
socio-cultural and political arrangements (Ribeiro 1997, 3) deterritorialization (Stelzer 
2009, 25), difficulty in relating the phenomenon to a given territory reconfiguration of 
cultural identities, and new social and economic agents, among other factors, 
demonstrate that the edge has already crossed national borders. 

At this point, it is worth recalling the five points of convergence that 
demonstrate some of the main characteristic features of transnational relationships that 
compose transnationality, namely: horizontal relationships; constant and _ influential 
relationships; disruption of the state unit; network of legalities; and weakening of control 
and social protection systems. As a result, the more the phenomenon is consolidated, 
the more evident is the need to accept the existence of transnational law. 
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This mechanism has a unique feature, i.e. the untying of the production of 
autonomous political norms in a fragmented world society, as pointed out by Teubner 
(2003). Instead of the hierarchy and unity of Law in the constitutional state, attention is 
drawn to the heterarchical plurality of legal orders, among them those produced by 
international organizations (Teubner 2009; Teubner 2005). 

Still, according to Teubner (2010, 331-332), supra- and transnational orders 
(public and private) bring elements of complexity to the legal systems. This way, already 
pacified assumptions of modernity should necessarily be reread. The evaluation of Law 
in globalization proposes the existence of a diversity of ‘global civil constitutions’, in 
specific sectoral spheres, often outside the policy exercised by the states, therefore 
treated in a wrong way by the classic division between public international law and 
private international law. 

In this way, transnational law does not emanate from a single ‘will-forming’ 
center, but is produced by a multiplicity of simultaneous decisions, which, according to 
Teubner, should be called ‘polycentric law’ (Teubner 2010). Therefore, it is no longer 
possible to understand such concepts in their classic versions if they are still operational 
concepts to describe this institutional experience (Morais 2011, 12). Consequently, new 
power and competition relations have been observed, and new factors of incompatibility 
between the social agents and the state units started to be put to the test on a daily 
basis, making Law adapt to the new events (Piffer and Cruz 2020, 35) because Law is a 
social fact or phenomenon; it does not exist without society, and cannot be conceived 
outside of it (Reale 2002). 

This pluralism of legal orders involves state and non-state agents beyond the 
limits of the states that are not fully able to conduct official international legal acts, 
given that legal reflexes of transnational relations are not limited to economic issues. 
Litigation involving human rights - and consequently health-related issues - 
environmental issues, transnational governance acts, transnational social organizations, 
labor relations, family relations, public or private contracts, and many other legal and 
non-legal areas compose the current transnational legal pluralism (Piffer and Cruz 2020, 
AO). 

Specifically, with regard to the role of the WHO as a transnational agent, an 
ongoing debate involves two factors, namely: 1) whether this international body should 
be predominantly a normative agency, setting standards, developing protocols, and 
providing information that can be used by governments and agencies when 
implementing their programs; or 2) the extent to which it should be involved in 
implementing its own programs (McCarthy, 2002). The answer to this question should 
be given taking into account the phenomenon of transnationality and the plurality of 
agents inserted in unique socio-political and legal contexts. It is worth mentioning that, 
in both cases, the WHO plays the role of transnational agent and contributes to the 
production of health-related transnational law. 
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The characteristics of transnational agent relating to this organization are 
evidenced by standardizing health actions and policies worldwide, offering guideline 
and protocol manuals, advising member countries on the execution of health policies 
and programs, implementing actions, intervening in the fight against diseases and 
inequalities that affect the health status of populations, preparing global health reports, 
and defining their implementation by the health systems of the Member States. The 
production of transnational law in this area becomes evident at the moment when the 
Member States produce their internal regulations based on guidelines issued by the 
WHO. 

The goal of the present study is in line with one of the binding documents 
produced within the scope of the WHO, known as International Health Regulations 
(IHR).'This document was prepared by all Member States and established rules to be 
applied by countries in order to stop the spread of epidemics. In 2005,* this regulation 
was extended by including new diseases to the list of the 1995 IHR. 

As a demonstration of the transnational aspect of the topic, the IHR included 
new concepts and categories that re-dimensioned international disease control, 
establishing an approach that covers all possible risks, regardless of their source or 
origin. It established the terminology ‘Public Health Emergency of International Concern’ 
(PHEIC), and made Member States responsible for notifying the WHO about “all events 
in their territories that might constitute a PHEIC” (Fidler 2005, 362). In addition, it is 
worth noting that the issues addressed in the IHR have been constantly discussed in 
order to adapt them to the current world reality. 

As a way of internalizing the referred document, Brazil started to adapt the 
existing national structures and resources to meet the requirements of basic issues - in 
accordance with the IHR - such as those related to surveillance activities, reports, 
notifications, verification, response, and collaboration in the activities involved in each 
topic included in the regulation. This fact was demonstrated by the Ministry of Health 
2016 National Focal Point Operation Plan for the 2016 IHR (Brazil 2016). Likewise, similar 
action was expected from the others Member States. The importance of the 
performance of a transnational agent and the elaboration of a transnational legal 
framework on health today is justified given the occurrence of a PHEIC. The projection 
of articulated actions involving the Member States promoted by the WHO demonstrates 
the need for engagement of the entire planet in the face of the occurrence of the 
coronavirus pandemic, an issue that will be addressed next. 


' The International Health Regulations (IHR) is a binding international legal instrument for 196 countries worldwide, 
which includes all Member States of the World Health Organization (WHO). Its goal is to help the international 
community prevent and respond to serious public health risks that have the potential to cross borders and threaten 
people around the world. 

2 The IHR came into effect on 15 June, 2007. At that time, all MERCOSUR countries had already ratified these 
regulations. 
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The COVID-19 Pandemic and the Transnationality Phenomenon 


The 15‘ edition of the Global Risk Report presented at the World Economic 

Forum, in Davos, Switzerland, which took place in January 2020, indicated that health 

systems were under new pressures around the world in the face of vulnerabilities 

resulting from changing social, environmental, demographic, and _ technological 

practices and habits. Indeed, this is more than an accurate finding. With the recent 

declaration of the COVID-19 pandemic by the WHO, two months after the referred 

report, the issues addressed in it were fully confirmed. According to the statement by 
the WHO Director-General, Tedros Adhanom Ghebreyesus: 

We are all affected by the growing COVID-19 pandemic. It is an 

unprecedented health challenge and we know that people and 

organizations everywhere want to help. The World Health Organization 

(WHO) is leading and coordinating the global effort, supporting 

countries to prevent, detect, and respond to the pandemic (WHO 2020). 


If we go back to the characteristics of the transnationality phenomenon, we will 
realize that a pandemic - like the one occurring today - can be described as an 
infectious disease that spreads among populations located in extensive geographic 
regions, for example, a continent, or even the planet Earth, in a transnational manner. As 
with many phenomena of transnational scope (migration, environment-related issues, 
crime, economics, etc.), the current COVID-19 pandemic knows no borders, does not 
respect sovereign states, or world economic powers, and does not differentiate between 
races or social classes; it simply crosses the territorial boundaries established after the 
Westphalia Treaty. In addition, it pierces, frightens, and causes the most feared damage, 
the materialization of the risk of risks, i.e. the loss of thousands and thousands of lives. 

Furthermore Miglino (2007) stated that the ecological problem would probably 
lead to the creation of transnational power centers, going beyond the ideology and 
legal structure of international relations. However, many scholars disagreed. Today, the 
question is: Who will disagree with the need of transnational power centers targeted at 
maintaining life? It is difficult to find a more consistent argument than this one. 

However, as a response to the current COVID-19 pandemic, states began to 
close in on themselves, restricting their territorially - in a non-uniform and unplanned 
manner - without taking into consideration any possibility of global cooperation in favor 
of the most essential common interest, i.e. the maintenance of life. The principle of 
solidarity in the face of common axiological guidelines, materialized by cooperation, and 
invoked so many times in the international arena, has always seemed inadequate, not to 
say unnecessary. It is worth mentioning that the same effect might be related to 
transnational law. 
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In a recent study on the current pandemic, Ferrajoli (2020) pointed out to the 
“(...) dramatic confirmation of the need and urgency of achieving a planetary 
constitutionalism (...)". This author also mentions the need for effective and 
homogeneous measures to be adopted targeted at preventing the variety of procedures 
performed - in many cases completely inadequate - from favoring infection and 
multiplying the damage for everybody. 

In the case of Europe, the whole legal apparatus involving European law and the 
divergent measures adopted by the countries of the European Union (and by its former 
member, the United Kingdom) go against any basic cooperation, world 
interdependence, global community, or the fact that global problems are transnational 
challenges and demand global responses. 

The sense of transnational law, “applied by institutions with bodies and 
organizations for governance, regulation, intervention (...)" (Cruz and Oliviero 2012, 22) 
and the joint action of the transnational bodies and organizations become feasible and 
indispensable in the face of the current facts. From the establishment of transnational 
public spaces, the existing transnational health law, within the scope of the WHO, 
becomes the instrument for guiding transnational powers, with the intensification of the 
processes of abdicating the sovereign powers of states (Cruz and Oliviero 2012, 22). 

Currently, more than before, there is a call for recognition and respect for a 
world society affected, without distinction, by challenges arising from transnational 
phenomena - to which the current COVID-19 pandemic is now added. At this moment, 
we cannot forget Beck's teachings regarding the dependence relations between national 
States - as territorial states with their power founded on the link with a given space - 
and world society, given that it relativizes and interferes in the performance of those 
states, “(...) because an immense variety of connected places cross their territorial 
borders, establishing new social circles, communication networks, market relations, and 
forms of coexistence (...)" (Beck 1999, 18). Transnational law, applied by states based on 
the WHO guidelines against COVID-19, together with the establishment of urgent 
planetary action guided by transnational networks of cooperation and solidarity, offers 
effectiveness and efficiency to new global transnational governance strategies targeted 
at controlling and combating the current COVID-19 pandemic. Therefore, this global 
society affected by transnational problems requires the consolidation of transnational 
law, initially produced by the WHO guidelines, and oriented by cooperation in solidarity 
actions. The world market and large transnational companies know that they are able to 
produce and distribute medical equipment and health materials. Countries that may be 
less affected, or better prepared to deal with the current pandemic, could send health 
professionals to those most in need. The global economy, guided by its important 
agents, could create adequate economic policies, thus contributing to mitigate the 
economic damage caused, and avoiding numerous social problems. This way, it would 
be possible to establish the transnational public spaces that society needs. 
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CONCLUSION 


The goal of the present study, conducted in the midst of the COVID-19 
pandemic, was to emphasize the importance of transnational law in the face of a 
transnational phenomenon of this nature, with proportions that cannot yet be 
estimated, and with all due respect to international law, as we already know that this is a 
step forward. This perspective means no longer Law between states, but Law created 
from transactional issues by the states. 

Using the classification of ‘pandemic’ instead of ‘endemic’ opens the possibility 
and, above all, denotes the need of coordinated and joint application of the WHO 
guidelines by its Member States, under the form of transnational law to be internalized 
individually against COVID-19. 

It is worth noting that the WHO, issuing protocols, recommendations, and 
standards in the face of a pandemic, allows the states, under the same basis of 
guidance, to edit their own internal rules and materialize the transnational law that will 
guide and link public health actions. 

It is evident that this transnational law, created from the scope of a transnational 
agent, should also be permeated by transnational networks of cooperation and 
solidarity. This fact will make it possible to provide the due degree of efficiency to global 
strategies, recognizing the fact that we are dealing with nothing more and nothing less 
than the preservation of life on a planetary scale. ay 
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Abstract: 7he COVID-79 pandemic challenged countries around the world to preserve public health which 
entailed limitations of human rights. We have seen around the world that these limitations were adopted 
in way that was not in accordance with the proportionality principle, which led to misuse of the state of 
emergency in general and the interventionism of unseen proportions. The goal of this paper is to present 
how Bosnia and Herzegovina, as a country in transition, faced the COVID-19 pandemic and give an 


overview of the events that represent human rights and freedoms violations and abuses associated with 
the state of emergency. 
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INTRODUCTION 


Since the appearance of COVID-19 which caused global pandemic, this disease in 
scientific, political and media discourse was named with equipollent term as the 
‘unknown deadly enemy’. Many countries around the world were tasked to protect 
human lives against the virus known to pose a threat against all, whereas other 
information was subject to speculation. Countries have used different strategies against 
this unknown enemy, but what is common to for each is that they all, more or less, used 
a lockdown as a restrictive measure in order to reduce social contacts and prevent the 
spread of coronavirus pandemic. Lockdown involves the limitations of numerous human 
rights, and since human rights are interdependent and related the limitations on the 
right to freedom of movement entails the limitation on other rights: the right to 
freedom of movement, right of assembly, right to work, right to education, and right to 
freedom of religion. 

Although COVID-19 poses a threat to human rights and governments in such 
extraordinary circumstances may legitimately limit and derogate from particular rights 
or freedoms, such limitations and derogations should be implemented in accordance 
with the principles of the International Covenant on Civil and Political Rights and 
European Court of Human Rights implying they must have legitimate purpose, be 
temporary in nature, balance between collective and individual interest, and follow the 
principle of non-discrimination (Sadikovié 2003). However, we have seen that in many 
countries these limitations and derogations were not adopted in accordance with these 
instructions. In the war against the ‘unknown deadly enemy’ many countries 
experimented and entered this situation unprepared, and on the other hand this war 
was used for personal gain by political elite and groups which adversely affected the 
rights, spiritual integrity and dignity of citizens. For almost three decades Bosnia and 
Herzegovina has fought with all the challenges of transition: unemployment, corruption 
and nepotism, shortage of entrepreneurship, organized crime and rule of law 
deficiencies. All of these provided fertile ground to political elite which used COVID-19 
as a perfect tool and excuse to once more play the card of nationalism, populism and 
profiteering and so inflict the final stroke to disenfranchised and resigned people. 


WHAT WAS THE SITUATION LIKE IN BOSNIA AND HERZEGOVINA 
BEFORE COVID-19 PANDEMIC? 


Bosnia and Herzegovina (hereinafter referred to as: BiH) is formally established 
under the rule of law and other democratic principles as it is laid down in the BiH 
Constitution Article 1(2) (Constitution of BiH 1995). Formally, the rule of law is also an 
indispensable principle in governing parties’ programs as well government's programs 
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such as the Reform Agenda for Bosnia and Herzegovina 2015 - 2018 which mostly 

proclaims the reinforcement of this principle and among other states: 
There is a need to ensure the irreversible entrenchment of the rule of law 
which must be built on a foundation of concrete progress in the fight 
against organized crime, terrorism and corruption. All necessary 
institutional and operational developments will aim to provide citizens 
throughout BiH with a safer and corrupt-free environment. At the same 
time, governments at all levels in BiH will enhance their commitment to 
restore overall citizens’ trust in rule of law institutions by developing 
capacities, accountability, professionalism and integrity (Reform agenda 
2015). 


However, since gaining its independence, BiH could not implement the rule of 
law principle in state management which can be seen every year in the Rule of Law 
Index report. The Rule of Law Index report 2020 shows that BiH is in the 64™ place out 
of 128 countries where the rule of law was measured, and the lowest score was in the 
following categories: Constraints on Government Powers, Absence of Corruption, Open 
Government and Fundamental Rights (Bock et al. 2020). For BiH the rule of law is 
unreachable ideal which is only used formally by ruling political elite to appease 
international officials, manipulate the public and decorate their political speeches and 
secure votes. The rule of law is a principle which in democratic countries should be the 
highest principle which protects citizens from the arbitrary actions of the state, 
maintaining the citizens’ rights and freedoms. However, in BiH instead of the rule of law 
there is the rule of political parties with their distorted outlook on nationalism and 
collectivism, as well as political practice in which parties delegate its members in state 
institutions, all of which results in the rule of law and legal state absence and creates the 
environment where such deviations become a norm. The first case of coronavirus 
infection in BiH was confirmed on 5 February, but political elite in BiH ignored warnings 
and indications of pandemic by being more focused, at that time, on their ethnic and 
nationalistic conflict. 

Democratic system is sustainable and strong as its institutions (Asemoglu and 
Robinson 2014), and to make those institutions strong it is necessary to fulfill, among 
other, the principle of tripartite system which exists on the separation of powers model, 
the executive branch, the legislative branch, and the judicial branch, each with separate, 
independent powers and responsibilities, and at the same time respects rights and 
freedoms of its citizens. The independence of judicial branch from executive and 
legislative branches is a foundation for its effective, responsible conduct and respect of 
democratic standards, and that was the reason for establishment of the High Judicial 
and Prosecutorial Council of Bosnia and Herzegovina in 2004 (hereinafter: the Council). 
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The law on the High Judicial and Prosecutorial Council of Bosnia and Herzegovina 
defines the election of its members from the following institutions: the Court of Bosnia 
and Herzegovina, the Prosecutor's Office of Bosnia and Herzegovina, the Supreme 
Courts of each entity, the Prosecutor's Offices of each entity, the Brcko District of Bosnia 
and Herzegovina Judicial Commission, the Bar Associations of each entity, the 
Parliamentary Assembly of Bosnia and Herzegovina and the Council of Ministers of 
Bosnia and Herzegovina. The last two mandate one representative each, but they do not 
have voting rights in disciplinary actions, dismissals and elections of judges and 
prosecutors. In short, the Council elects judges and prosecutors of all BiH courts except 
the Constitutional Court of BiH and the Constitutional Courts of each entity, monitors 
work of elected judges and prosecutors, starts disciplinary procedures, etc. (Trnka 2006). 
We can see that the election process of the Council members and their statutory 
responsibilities are made so that executive and legislative branches do not have 
influence on election of judges and prosecutors. Although the Council was created to 
ensure the independence of judicial power, in reality it turned out differently. 

While countries across Europe prepared for the indicated scenarios and COVID- 
19 pandemic by developing strategies, forming disease control centers and informing 
their citizens, BiH was in the middle of political crisis with blocked institutions. The 
Constitutional Court of Bosnia and Herzegovina made a decision on appeal from seven 
delegates from the Republic of Srpska Council of People from 6 February 2020 which 
states that Article 53 of the Law on Agricultural Land of the Republic of Srpska is 
unconstitutional (Constitutional Court U-8/19). This decision of the Constitutional Court 
of BiH caused political crisis in BiH because political elite from the Republic of Srpska 
(hereinafter: RS) decided to block state institutions in BiH. Specifically, RS political elite 
decided to withdraw from BiH governmental institutions and thus block their 
functioning stating that they will remain blocked until the foreign judges from the 
Constitutional Court are removed. In this regard, on 17 February the RS Council of 
People adopted the information on ‘anti-Dayton activities of the Constitutional Court of 
BiH’ and conclusions on work discontinuance of RS representatives in BiH institutions 
until the adoption of the law on the mandate termination of foreign judges in the 
Constitutional Court of BiH. After that, Milorad Dodik, the Serb member of the 
Presidency of BiH, organized a meeting with politicians and state officials from RS who 
work in BiH institutions Milan Tegeltija, the president of the High Judicial and 
Prosecutorial Council, also attended the meeting. This type of non-institutional 
gathering would not raise a flag had it not been for the attendance of the Council's 
President, whose sole purpose is to ensure the independence of judicial power in BiH. 
Even more scandalous is the statement from the Council's President for the Radio Free 
Europe: “I did say that according to the Law on the High Judicial and Prosecutorial 
Council, | am RS representative. We have obligations towards RS because of the Law on 
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the High Judicial and Prosecutorial Council that was created by the Agreement on the 
transfer of certain competencies” (Radio Free Europe 2020). 

It is interesting that entity representatives are not mentioned anywhere in the 
Law on the High Judicial and Prosecutorial Council, and nowhere does it state that the 
Council members are responsible for the protection of the entity. This is how BiH 
prepared for the pandemic, with blocked institutions and where the president of the 
institution responsible for the independent work of judicial power explicitly showed that 
his work is influenced by the executive and legislative branches in RS. The political elite, 
which was occupied with ethnic issues, nationalism and power struggle, ignored their 
duty to promptly inform their constituents and develop the most efficient strategy 
against pandemic. 


THE RULE OF LAW DURING COVID-19 PANDEMIC 


When COVID-19 pandemic reached Bosnia and Herzegovina, the Federation of 
BiH declared a state of emergency on March 16, which for consequence had the 
enforcement of restrictive measures thus quickly making BiH a country with the most 
restrictive measures implemented. The RS Government made the same decision a bit 
later on 28 March. The wave that was brought by pandemic will surface the crisis in BiH 
state by the enforcement of measures which were made haphazardly and were not 
planned, which were against legal and constitutional principles, were not in accordance 
with non-discrimination principle and did not consider economic consequences. Also, 
many consequent events will once again show that the rule of law in BiH does not exist 
and that BiH as a country is not in the service of its citizens - which is the purpose of a 
country, but rather its purpose is in gaining and maintaining power by the political elite. 
In this section of the paper we will analyze the most prominent events which followed, 
and actions and statements of political elite and other public officials in BiH, compare 
them with the rule of law definitions made by political and legal philosophers, which 
defined the rule of law in several different ways but essentially all were in agreement 
that the rule of law represents the supremacy of law over the state. 


The Unconstitutionality of the Measures 


One of the main elements of the rule of law is governing the country in 
accordance with law and not with arbitrary decisions or executive orders. John Locke in 
his definition of the rule of law stated: "whatever form the Common-wealth is under, the 
Ruling Power ought to govern by declared and received laws and not by extemporary 
dictates and undetermined resolutions" (Locke 1993). In that regard, the BiH 
Government, specifically the Federation of BIH Government made decisions that were 
later on declared unconstitutional by the Constitutional Court of BiH. 
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The Federal Department of Civil Protection on 20 March 2020 issued an Order 
No: 2.40-6-148-34/20 and on 27 March 2020 an Order No: 2.40-6-148-34-1/20 
(Federation of BiH 2020). The first Order prohibits the movement to the persons 
younger than 18 and older than 65 on the Federation of BiH territory. The second Order 
extends the first order until further notice because the first Order was in power until 31 
March 2020. The Constitutional Court of BiH, made a decision on the appeal of several 
individuals that the Orders are unconstitutional and concluded that this Order violates 
the plaintiff appellants’ right to liberty of movement under Article II(3)(m) of the 
Constitution of Bosnia and Herzegovina and Article 2 of the Protocol 4 to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms because 
there is no proportionality or fair balance between the measures ordered by the 
impugned Order and public interest in the protection of public health, since the 
impossibility of imposing more lenient measures has not been previously discussed and 
reasoned, and because the measures imposed are not strictly time-limited, nor is there 
an obligation of the Federal Department of Civil Protection to review and extend these 
measures on a regular basis only if it is "necessary in a democratic society” 
(Constitutional Court of BiH 2020). 

Also, the Constitutional Court of BiH dismissed the appeals in the part wherein 
appellants request the repeal of the Order since it could jeopardize public health. 
Instead, the Constitutional Court decided to give the Federal Department of Civil 
Protection deadlines for reviewing the ordered measures in accordance with the Court's 
Decision. The new Order, issued on 24 April 2020 No: 12-40-6-148-143/20, prohibits 
movement to persons younger than 18 and older than 65, except on Mondays, 
Wednesdays and Fridays for persons older than 65, between the hours 09:00 and 13:00, 
and on Tuesdays, Thursdays and Saturdays for persons younger than 18, between the 
hours of 14:00 and 20:00 (The Federation of BiH 2020). Also, the validity of the new 
Order was until 30 April 2020. 

To this day, no person from the Federal Department of Civil Protection was held 
accountable for the issuance of these orders which violated human rights, principle of 
non-discrimination and jeopardized physical and spiritual integrity of the persons 
covered by this Order. 


Ventilators Scandal and the Rule of Law 


The first test of the rule of law followed immediately after the Ventilator Scandal 
in which the members of governing political elite, specifically the Prime Minister of the 
Federation of BiH Fadil Novalié played the central role. The Ventilator Scandal 
(hereinafter: The Scandal) happened in the midst of pandemic when countries around 
the world gave the priority to the protection of public health by purchasing ventilators 
and other necessary medical equipment. In such chaos around the world, the Federation 
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of BiH through company Srebrena Malina purchased ventilators worth 10.5 million BAM 
from the People’s Republic of China. What made the public suspicious was the fact that 
the purchase of ventilators was conducted through the company whose principal 
activity is fruit and vegetable processing and preservation. People held responsible were 
Fikret Hodzié, the owner of the Srebrena Malina Company, Fahrudin Solak, Director of 
the Federal Department of Civil Protection and Fadil Novalié, Prime Minister of the 
Federation of BiH. The Prosecutor's Office of Bosnia and Herzegovina decided to 
conduct an investigation after the publication of several newspaper articles and reports. 
After being questioned in the State Investigation and Protection Agency, the 
Prosecutor's Office of BiH imposed a custodial measure which was denied by the Court 
of BiH and Fadil Novali¢, Fahrudin Solak and Fikret Hodzié were released, pending trial. 
The Prosecutor's Office of BiH charged them for the following crimes: association for the 
purpose of committing criminal acts, money laundering, falsification of official records, 
abuse of position and acceptance of gifts and other benefits. Investigative procedures 
by the Prosecutor's Office in democratic countries established on the rule of law is a 
regular procedure if there is a suspicion of a criminal act, whether the suspects are 
ordinary citizens or highly positioned state officials in public institutions. But in this case, 
it was obvious that the rule of law does not exist in BiH and that its authorities do not 
want to be subject to legal norms. There were many reactions following the arrest of 
Fadil Novalié. Among first was a statement made by the Party of Democratic Action 
president (hereinafter: SDA), Bakir Izetbegovié in which he claims the action was an 
attack on the Bosniaks and openly accuses the Prosecutor's Office of BiH stating: “| am 
certain that there is no evidence and that there will not be any, and this is the 
continuation of the attack on the Bosniak leaders which started with the appointment of 
Gordana Tadié as the Chief Prosecutor in the Prosecutor's Office of BIH and charging 
several BIH Army generals” (Radio Free Europe 2020). SDA also made a statement in 
which among other they claim: “The Prosecutor's Office of BIH cannot have jurisdiction 
only in the parts of the country where Bosniaks predominantly live, especially it cannot 
be an instrument of the Croatian Democratic Union in a political conflict and used for 
the violent change of constitutional order in this country with unforeseeable 
consequences” (SDA 2020). 

Albert Dicey in his work ‘/ntroduction to the Study of the Law of the Constitution’, 
where he first used term the ‘rule of law’, gave three main concepts of the rule of law 
and those are: no man could be lawfully interfered or punished by the authorities except 
for breaches of law established in the ordinary manner before the courts of land; no 
man is above the law and everyone, whatever his condition or rank is, is subject to the 
ordinary laws of the land; the result of the ordinary law of the land is constitution (Dicey 
1982). The true test of the rule of law is when laws and constitution must be applied to 
the public administrative authority and in that regard BiH did not pass this test. 
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Deng Xiaoping, who led the People’s Republic of China through a series of 
reforms and development of institutions, defined democracy as: “Democracy is 
institutionalized and written in law, so that institutions and laws do not change when the 
leaders change or when the leaders’ outlooks change” (Yongnian 1999). 

That means that authority should not be dependent on one individual or a group 
because then we would talk about the rule of people and not the rule of law. The rule of 
law entails that political elite has a duty to work within the rule of constitutional law, and 
each action outside of this framework should be sanctioned by appropriate measures 
which was not the case in BiH due to the pressure of political elite on judicial system. 
Also, it is disputable to identify one person with institutions, since the rule of law implies 
institutional rule and not the rule of people. 


Ignoring the Key Principles of Tripartite Branches of Government 


The High Judicial and Prosecutorial Council of Bosnia and Herzegovina is also 
responsible for the political elite actions, since the Council jeopardized its own integrity 
prior to the pandemic. The integrity of the Council was mostly jeopardized, as we 
mentioned before, by the attendance of the President of the Council at a non- 
institutional meeting organized by the Serb member of the BiH Presidency Milorad 
Dodik, where the Council president attended as a representative of the Entity, although 
the Law on the he High Judicial and Prosecutorial Council of Bosnia and Herzegovina 
does not say that members of the Council can represent entities. The Council was 
formed in order to ensure the independence of judicial branch and with it empower the 
rule of law in BiH, but as we can see in the Rule of Law Index 2020 report, the Council 
does not fulfill that function. The problem is that leaders in the Council, such as the 
president, consider the rule of law only as a phrase and not as a true guiding principle 
that should be woven into each decision made by the Council. Hopefully the rule of law 
will be strengthened soon through the Temporary Investigative Committee of the House 
of Representatives of the Parliamentary Assembly of BiH tasked with the evaluation of 
work in BiH judicial institutions. It will investigate the conditions in BiH judicial 
institutions with a special emphasis on the Council's capability to participate in 
processes necessary for the acceptance of BiH as an EU member state. In accordance 
with the conclusion of the House, the Temporary Investigative Committee is tasked to 
conduct all necessary actions to fulfill its goals and in accordance with the Law on 
Parliamentary Oversight and the Rules of Procedure of the House of Representatives 
(Parlament.ba 2020). In this regard, the Temporary Investigative Committee was formed 
to evaluate the work of the Council. Milan Tegeltija’s reaction to the work of the 
Temporary Investigative Committee depicts the non-existence of awareness and 
knowledge what the rule of law represents. In his statement, after the establishment of 
the Temporary Investigative Committee, he says: 
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Conclusion of the House of Representatives of the Parliamentary Assembly 
of BiH to form the House's investigative committee in order to investigate 
the situation in judicial branch, especially in the Council, represents in 
essence a parliamentary supervision over the judicial branch which, as 
such, is not planned nor allowed by positive obligations in BiH. In this way 
the House of Representatives of the Parliamentary Assembly of BiH acts 
out of scope of BiH Parliamentary Assembly's authority and it is 
interference and pressure from the legislative branch on the judiciary, and 
as such undermines democratic constitutional system of tripartite 
separation of powers (Radio Free Europe 2020). 


Also, Milan Tegeltija in his statement said: “Members of the Council, judges and 
prosecutors in BiH will not in any way participate in the work of this Investigative 
Committee of the House of Representatives of the Parliamentary Assembly of BiH” 
(Radio Free Europe 2020). Based on this statement, a person at the head of the key 
institution in judicial branch at the state level, we can see that the rule of law is 
misinterpreted by the Council's president. Tripartite separation of powers does not 
merely mark the independence of one branch from the other, but it also means that one 
branch can control the other so that no branch can abuse its power and such system is 
called a system of checks and balances. Judicial branch should be independent from 
legislative and executive branch as Montesquieu states: 

When the legislative and the executive powers are united in the same 
person (...) there can be no liberty; because apprehensions may arise, lest 
the same monarch or senate should enact tyrannical laws, to execute them 
in a tyrannical manner (...) Again there is no liberty, if the judicial power be 
not separated from the legislative and executive. Were it joined with the 
legislative, the life and liberty of the subject would be exposed to arbitrary 
control; for the judge would be then the legislator. Were it joined to the 
executive power, the judge might behave with all the violence of an 
oppressor (Gosalbo 2010). 


The European Commission for Democracy through Law lists a system of checks 
and balances as an instrumental part of the rule of law stating that it should be well- 
adjusted through a system of checks and balances. The exercise of legislative and 
executive power should be reviewable for its constitutionality and legality by an 
independent and impartial judiciary. A well-functioning judiciary, whose decisions are 
effectively implemented, is of the highest importance for the maintenance and 
enhancement of the Rule of Law (Council of Europe 2016). The system of checks and 
balances entails that each branch exercises certain powers that can be checked by the 
powers given to the other two branches and each branch is not allowed to exercise the 
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powers of the other branches (Vergotini 2015). Temporary Investigative Committee was 
established to investigate the situation in BiH judicial institutions but that does not 
mean that legislative branch interferes with the work of judicial branch. On the contrary, 
the competence of the Committee does not jeopardize the work of the Council nor any 
other judicial authority. The Committee's authority is in accordance with the democratic 
principles where legislative branch does not overpower or interfere with the work of 
judicial branch, as can be seen from the list of competences in the rules of procedure 
that the Committee: a) conducts public hearings, b) summons and interviews witnesses 
from any BiH institution, c) demands from witnesses to answer all the questions and 
state all the facts and information, as well as those considered confidential, d) initiates 
liability procedure for witness who refuse to appear before the Committee and give false 
testimony under oath, e) requests reports from any elected and appointed official, 
officer or institution, f) demands auditor's help, g) asks help from the independent 
experts outside of BiH institutions, and uses other competences specified in the Law on 
Parliamentary Oversight and the Rules of Procedure of the House of Representatives 
(parlament.ba 2020). 

Listed competences do not in any aspect interfere with the work in judicial 
branch, so the establishment of the Temporary Investigative Committees is in 
accordance with democratic standards which permit one branch to check other two 
without interfering into each other's authority. In comparative law we can see the 
supervision of judicial branch by the legislative branch in the United States of America 
(hereinafter: US), the cradle of the rule of law as we know it today. Early in 1966, Senator 
Joseph C. Tydings, Chairman of the Subcommittee on Improvements in Judicial 
Machinery, commenced an investigation of "the availability of and need for procedures 
to govern removal, retirement, and disciplining of unfit Federal judges."3 In his opening 
statement, Senator Tydings said: "The purpose of these hearings is to determine 
whether the Federal judiciary has the necessary statutory tools to police its own house 
fairly, efficiently, and if not, to explore the possibility of drafting and introducing 
remedial legislation" (Shipley 1970). 

In that context, we can see that the Council's president Milan Tegeltija, as a 
person responsible for the functioning of judicial branch in BiH, abuses the tripartite 
system in order to avoid the questioning in front of the Temporary Investigative 
Committee, and at the same time weakens the independence of judicial branch by 
subjecting himself to the decisions of legislative and executive branches in RS. We see 
that the Council's president does not essentially understand the tripartite system and 
abuses it in the worst manner, damaging the whole judicial branch in BiH. 


Oz ro) a) 


76 


Journal of Liberty and International Affairs | Vol. 6, No. 2, Supp. 1, 2020 | elSSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-/lia.com 


State Interventionism and a Police State in the Name of People 


It is evident that political and health institutions, key institutions in fighting 
infectious disease, are unprepared to fight pandemic and could collapse at any moment. 
One of the reasons is the fact that instead of competent and responsible individuals, 
ruling parties appointed their members into these institutions. Being aware of their 
incompetence and lack of expertise, they started implementing restrictive and repressive 
measures. After they forcefully locked down people, they used the conditions of this 
‘mini dictatorship’ for cheap demagogy and populism, which on the one hand was 
founded on the “ideals of intervention state that saves us all, taking our own personal 
responsibilities on itself’ (Cavalié 2020) and on the other hand, the ideals of police state 
which punishes freedom and rewards vassalage. 

The people lockdown also meant putting the economy on a stand-by, which 
brought long-term negative consequences that were not taken into consideration by 
the decision makers. Ignoring the experts’ advice, Governments in BiH did not timely 
react and bring measures that would prevent economic disaster. Upon the FBiH 
Government's proposition, the Law on Mitigation of Negative Economic Consequences 
was adopted but a month too late because by then, tens of thousands of workers had 
already lost their jobs and business entities were severely affected. Negative economic 
consequences which will affect BiH citizens for a long time showed us the danger of 
state interventionism and that “economic intervention, even the piecemeal methods 
advocated here, will tend to increase the power of the state” (Popper 2003). 

The introduction of repressive measures for the BiH citizens meant replacing the 
already cracked democratic state with the police state. Non-functionality of democratic 
institutions, state interventionism and the usage of repressive measures led to 
acquisition and abuse of power by the government on the one hand and the 
deprivation of rights and liberty to citizens on the other. In that regard we can see the 
truth in Karl Popper's words who said that the state as a necessary evil whose authority 
should not be multiplied more than it is necessary. 


CONCLUSION 


The COVID-19 pandemic poses a threat for public health and human lives which 
prompted many countries around the world to declare the state of emergency. 
Governments around the world implemented measures which meant limitations of 
human rights and freedoms. However, that often also meant the abuse of the state of 
emergency, misuse of powers, and proclamation of ideologies which are in conflict with 
democratic principles and represent a threat to human rights and freedoms. BiH as a 
country in transition, established on the politics of ethnocentrism, provides a fertile 
ground for political leaders to misuse their authority in the pandemic. 
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Their actions showed once more that there is no rule of law in BiH, democratic 
institutions are not functional, state interventionism is destructive for the economy, and 
it also showed hidden autocratic tendencies of country’s political leaders to establish a 
police state. In general, BiH is a country whose political leaders use it to gain power and 
maintain status quo on the expanse of human rights and freedoms. Overall, the 
continuance of the rule of law crisis, abuse of human rights and freedoms, and negative 
economic consequences during pandemic in BiH are just another proof that the state is 
a necessary evil and that state interventionism is always destructive for the economy. 
Reflecting on these events it is impossible not to conclude that Bosnian society is in a 
state of “self-incurred immaturity” (Kalanj 2005) and it is necessary to reevaluate existing 
values and develop real democratic country and society built on liberal values of the rule 
of law, minimal state, and citizen and economic freedoms and individualism. Events 
presented in this paper should in the words of Karl Popper be “warning that if we relax 
our watchfulness, and if we do not strengthen our democratic institutions while giving 
more power to the state by interventionist ‘planning’, then we may lose our freedom. 
And if freedom is lost, everything is lost” (Popper 2003). aig 
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Abstract: Starting the COVID-19 pandemic, physical and social distancing, besides wearing masks and 
frequent use of disinfectant, was and still is the most important preventive measure in stopping the 
spreading of the new coronavirus. Penitentiary institutions, especially the crowded ones, became a hard 
place to manage in stopping the infections. Why? Because these institutions are the ones where there is 
even more need to balance health protection with human rights. Using medical isolation and quarantine 
in the process of prevention of infections with SARS-CoV-2 virus, is complicated as result of the use of 
punitive solitary confinement as disciplinary sanction. The paper analyses the possible methods of 


protection of prisoners’ health during COVID-19 pandemic with parallel protection and respect of their 
basic and guaranteed human rights. 
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INTRODUCTION 


Historically, pandemics and epidemics are no unknown to humanity. Zoonotic 
pathogens spread among humans for a long time. In the 20°" Century, there were the 
influenza pandemics A/H1N1 in 1918 to 1919, A/H2N2 in 1957, A/H3N2 in 1958, and in 
the 21st Century - SARS-CoV-1 in 2003,A/H1N1pdm in 2019, and MERS in 2012, and the 
SARS-CoV-2 from December, 2019 (Barnert and Ahalt, 2020). 

The new coronavirus disease (COVID-19) was for the first time reported in 
Wuhan, China, and afterwards until 13 October 2020, there are 38.287,154 confirmed 
cases and 1.088,856 confirmed deaths (Worldometer 2020). With so many cases and the 
especially fast spreading of the novel coronavirus, countries started to use restrictive 
and precautionary measures. Because of the mode of transmission (droplet and contact, 
and in some circumstances and settings, also an airborne transmission) physical 
distancing and isolation of infected are the most important measures in mitigating the 
path of the virus (Wang ef a/ 2020). 

As many other pathogens, also SARS-CoV-2 is very dependent on the complex 
way of human interaction and behavior. Custodial institutions, such as penitentiary 
institutions are with high risk of infections and spreading of the virus, especially because 
of the incarcerated communities, in most cases overcrowding and insufficient sanitation, 
poor ventilation and inadequate healthcare. There is insufficient number of single rooms 
in penitentiary institutions, and incarcerated communities live in larger groups, in 
cohorts and in confined spaces with limited time outside of the institution (Kinner e¢ a/ 
2020; CDC 2020). 

The SARS-CoV-2 has the ability to survive for prolonged periods on materials and 
those materials include nonporous and metallic surfaces that are complicating 
disinfection practices. The complex patterns of human contacts in penitentiary 
institutions, in most cases complicate the process of repeated disinfection and 
decontamination of surfaces in those institutions (Franco-Paredes et a/ 2020). 

The situation inside the Princess Diamond Cruise, that was berthed in Yokohama 
port, Japan (03/02 — 01/03/2020), has shown that the novel coronavirus spreads really 
rapidly inside closed environment and among large crowds. Among 3711 passengers, 
there were 696 infected cases and 9 deaths (Mizumoto and Chowell 2020). 

Having higher basic reproduction number, the SARS-CoV-2 in comparison to the 
influenza virus A/H1N1, is more dangerous in its transmission, especially by patients 
with mild symptoms and those with asymptomatic infection (in up to 20% of cases) (Li et 
al. 2020). Achieving an RO less than 1 in penitentiary institutions is really limited, because 
of large presence of individuals in closed spaces, no possibility for social distancing, and 
limited possibilities for hygiene and disinfection. The paper elaborates the complexity 
and limited options of prevention of novel coronavirus infections inside penitentiary 
institutions, especially in overcrowded places. 
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But is also important to have in mind during measures of prevention of infection 
are the basic healthcare needs of prisoners, and their basic human rights. The restrictive 
measures must not be used as sanctions, must not threaten prisoners’ mental health, 
and very important, they should know the difference, and goals of isolation (in cases of 
infections) compared to solitary confinement. 


COVID-19 RESTRICTIVE AND PROTECTION MEASURES IN PRISONS: 
WHERE IS THE PROBLEM AND WHAT HAS BEEN DONE? 


Populations which are inside the criminal justice system have an increased 
prevalence in infectious diseases (HIV and Hepatitis C, and tuberculosis). Among these 
populations there are disparities in social determinants, that are affecting groups which 
are mostly incarcerates, such as racial minorities, individuals with unstable housing, 
individuals with mental illness (inside institutions there is high prevalence of such health 
conditions), individuals with substance use disorders (Akiyama et a/ 2020). 

Penitentiary institutions and other custodial settings are characterized with poor 
ventilation conditions, living settings where prisoners are living close to each other, 
which increase the possibility of person to person virus transmission. Also, what makes 
prisoners even more vulnerable to the virus are the poorer hygiene conditions, worse 
health conditions and weaker immune system, which results in higher number of co- 
morbid conditions (WHO Regional Office of Europe 2020). There are around 10 million 
people in prisons worldwide; they are population with serious prevalence of physical 
and psychiatric morbidity and vulnerability, and results in suicide and premature death 
(Gulati et a/ 2019). For a successful operationalization and managing the pandemic 
inside penitentiary institutions, there are three levels, which should be addressed: first, 
the virus should be delayed from entering inside prisons, as much as possible; if the 
virus is already inside, it spread should be controlled; and prisons should be prepared to 
deal with the virus and the burden of the disease (Akiyama et a/ 2020). 

Starting March 2020, when restrictive measures were imposed in most of the 
European countries, penitentiary institutions and prison systems were under continuous 
pressure to stop the spread and manage the impact that COVID-19 has inside prisons, 
and to keep prisoners and staff safe. With the second wave happening at the moment, 
there are many possibilities for, maybe, stricter measures, and it becomes even harder to 
motivate staff in managing the situations, but also, it is even harder to prevent riots 
among prisoners (EUROPRIS 2020). Closed communities in prisons, present a challenge 
and suitable ground for rapid spread of the novel coronavirus, especially of prison 
overcrowding (Gulati et a/ 2020). When a case of infected person is found inside the 
penitentiary institution, then all prisoners and staff should be screened. Those with 
abnormal symptoms should be recorded and examined. Close contacts should be 
tracked and isolated. Isolation should be used with precaution. Why? 


ome 3 € . 


Journal of Liberty and International Affairs | Vol. 6, No. 2, Supp. 1, 2020 | elSSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-jlia.com 


Because hallmarks of solitary confinement (social isolation, physical idleness, and 
sensory deprivation) lead to psychological suffering and trauma with immense 
proportions and could lead to self-harm, violence, and suicide, even after short periods 
of time (Haney 2018). What has also been perceived as a problem is the not reporting of 
symptoms, because of the fear of being moved to isolation. 

But, there are main differences between medical isolation and quarantine, and 
solitary confinement. Namely, the purpose of the first one is to reduce the spread of the 
disease, and to the second one is punishment. The length of medical isolation is until 
there is evidence that the person is no longer contagious; the quarantine until the 
person is free from infection; and the length of solitary confinement is determined by 
security staff. The conditions in medical isolation and quarantine are sanitary (toilet, sink, 
soap), adequate light, ventilation, comfortable temperature; and in solitary confinement 
there is either little or no natural light, there are unsanitary conditions, poor 
temperature, there is frequent use of force and chemical agents. In medical isolation and 
during quarantine, prisoners have free access to media, reading materials, nutritious 
meals, opportunities for going outwards, have free access to phone and video calls, 
email, etc. On the other hand, there are major restrictions or complete bans, no personal 
property, or TV, and other media; and also with major restrictions or complete ban with 
family contact, visitors, phone calls, emails, etc. (Cloud et a/ 2020). Also, restrictive 
measures, such as visiting arrangements, also, heightened the feeling of isolation. There 
were cases of prisoners’ deaths as result to COVID-19 restrictions and riots because of 
the restrictions (EUronews and AFP 2020; The Guardian 2020). 


What measures should be implemented in direction to prevent the spread of the new 
coronavirus, but also to act in accordance with international documents (the right to 
parity of medical care and the right to bodily integrity despite restrictions in their liberty 
(Mandela Rules, UN), and to respect basic human rights? 


Even in times of pandemic, the fundamental safeguards outlined in the Mandela 
Rules must be respected. Importantly, confinement should be limited to 22 hours or 
more a day without a meaningful human contact as an exceptional measure, and never 
beyond a maximum of 15 consecutive days; external inspection bodies and legal 
advisors to prisoners must have access to prisons; health decisions must be made only 
by medical personnel; and prisons should abstain from total suspending of family 
contacts together (UNODC 2020). 

The World Health Organization prepared a checklist intended to be used by 
policy-makers and prison administrators in order to evaluate their level of preparedness 
to prevent and control the spread of the novel coronavirus inside prisons and other 
places of detention. 
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What are the principles and human rights considerations inside penitentiary institutions 
during COVID-19 pandemic? 


The WHO underlines the importance of having the same health care standards 
inside prisons as they are available in the outside community. Such conditions are 
necessary in order to avoid any kind of discrimination of prisoners. On site there is need 
of adequate measures in preventing stigmatization or marginalization of individuals or 
groups who are considered to be infected or are potential carriers of the virus (WHO 
2020). 

Administration should have in consideration the possibility for increased need for 
emotional and psychological support of prisoners, the necessity of awareness raising 
and sharing of information, and stable and continuous contact with family members 
(WHO 2020). 

Prisoners who are subjected to isolation should be informed of the reason and 
should be given the possibility to notify a third party. These prisoners should be 
protected during isolation from any kind of ill-treatment and should have human 
contacts in appropriate way (virtual or audio) (WHO 2020). 

The Council of Europe has issued a Statement of principles relating to the 
treatment of persons deprived of their liberty in the context of the coronavirus disease 
(COVID-19) pandemic in order to ask the need of balance between the imperative to 
fight COVID-19, but also the need to protect prisoners and respect their basic human 
rights. Even in these times of pandemic, there are limits and important principles of 
human rights and democratic societies. All actors of the criminal justice system should 
not forget the absolute nature of prohibition of torture and inhuman and degrading 
treatment, and should implement the following steps: 

e All penitentiary institutions should undertake all possible actions in order to 
protect health and safety of prisoners and other individuals deprived of their 
liberty, and of all staff inside penitentiary institutions; 

e During protection of health and safety, all WHO guidelines, national health and 
clinical guidelines should be respected and implemented on site; 

e Staff should have all professional support, and health and safety instructions and 
training; 

e All used restrictive measures taken to prevent the COVID-19 should have legal 
basis, and respect human dignity. Every individual deprived of his/her liberty 
should receive information for the actions taken in language he/she understands; 

e Because of overcrowding inside prisons and other places of detention, states 
should undertake measures of decreasing the occupancy rate; 

e All prisoners should receive additional psychological help during the COVID-19 
restrictions. Health care should be provided to all individuals, but specially to 
vulnerable groups and individuals with pre-existing medical conditions; 
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e Although as part of restrictive measures some of the non-essential activities have 
been suspended, the fundamental rights, even during pandemic, must be fully 
respected. Prisoners must have the right to maintain adequate personal hygiene, 
and the right to daily access to the open air. Furthermore, when visits are 
restricted or limited, there must be use of alternative means of communication 
(phone calls, or virtual visits); 

e When a prisoner has been isolated, because he is either infected or suspected to 
being infected, must have meaningful human contact every day; 

e Individuals deprived of their liberty should have access to fundamental 
safeguards against ill-treatment at all times and all circumstances; 

e Monitoring bodies should have access to penitentiary institutions and other 
institutions for detention, even to places where individuals are kept in quarantine 
(Council of Europe 2020). 


How the occupancy rate has been decreased (in some EU countries)? 


Because the new virus spreads easily in overcrowded places, measures should be 
undertaken to reduce prison population, using alternative measures and early release to 
low-risk offenders. 

In direction to protect prisoners, and open possibilities for physical distancing 
among prisoners, every country should reduce the occupancy rate in prisons. Why? 
There will more space created among prisoners in one wing or unit, and second, the 
creation of additional space will be used to adapt parts as medical wings. 

The highest prison population (more than 250 prisoners per 100000 inhabitants) 
is found in Russian Federation and in Turkey, followed by Georgia, Lithuania and 
Azerbaijan (more than 200 prisoners per 100000 inhabitants), and lowest (less than 80 
prisoners per 100000 inhabitants) in the Scandinavian countries (Aebi and Tiago 2020) 
(Figure 1). 

Which measures were used to decrease the occupancy rate inside penitentiary 
institutions? (Aebi and Tiago 2020). 

e One of the measures used in decreasing the occupancy rate is the postponing of 
the start of prison sentences for up to six months. Short-term sentences (up to 6 
months) were suspended for several months. The conversion of unpaid fines to 
prison sentence were suspended and postponed. 

There is early release of prisoners who had two to six months remaining from 
their sentence. What should be pointed out is that although released prisoners are 
going back to society and will have contacts with other people, they are lower risk to the 
public (in contacts, and because of the nature of their crime), but if they stay in the 
institution will be a significant risk in terms of the pandemic. Of course, perpetrators of 
violent crimes are not part of the early release measures. 
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Those prisoners, who were on leave when the restrictive measures were imposed 
and the pandemic started, were allowed to extend their leave for a longer period of 
time, in order to prevent an infection with their re-entry into the penitentiary institution 
(in Ethiopia — the President granted pardon to more than 4000 prisoners, mostly with a 
maximum sentence of three years and to those approaching to their release; in the USA 
— four states decided to release hundreds of pretrial detainees and prisoners sentenced 
for minor crimes; in Germany — the state of North-Rhine Westphalia 1000 prisoners have 
been released; the Islamic Republic of Iran temporarily released 85000 prisoners; 
Afghanistan released 10000 prisoners (women, juveniles, prisoners with medical 
conditions, and prisoners aged 55 and above) (UNODC, 2020)); 

e Many of the short sentences or the remaining sentences (of longer convictions) 
and even pre-trial detention, were replaced with non-custodial measures (home 
detention, reporting to the police regularly, regular phone calls, video calls, etc.); 

e In cases when early release and use of non-custodial measures did not achieve 
the desired results in decreasing occupancy rate, transfers of small groups of 
prisoners were used to alleviate the pressure on a single institution or state 
region. Also, there is a possibility for prison expanding in capacity, and use of 
new wings as emergency parts for medical isolation. 


The countries that adopted the preventive measure of early release of prisoners 
can be divided into two groups: countries that had already have a low incarceration rate 
(the Scandinavian countries and the Netherlands), and countries that had a high level of 
infections (Spain, Italy and France) (Aebi and Thiago 2020) (Figure 2). 

e In penitentiary institutions where conditions on site allowed such steps, have 
provided single cells accommodation, because of the impossible mission to 
maintain physical distance inside a cell which is shared. 


All penitentiary institutions should move to single-cell accommodation of 
prisoners with in cell-sanitation. New prisoners should be screened on reception (with 
focus on history of travel and symptoms). Infected prisoners should be transferred to 
medical facilities (there should be local arrangements between hospitals and 
penitentiary institutions). Non infected prisoners should receive ongoing physical health 
and mental healthcare, especially because these are risk factors for serious symptoms 
development and deadly outcome. Prisoners should receive (in needed) psychological 
intervention in cases of anxiety and worries regarding the illness. And at the end, but 
not less important, prisoners should have the possibility to use new treatments of 
COVID - 19, and should have access to vaccines when they are going to be available 
(Gulati et a/ 2020). 
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How to keep life ‘normal’ inside penitentiary institutions? 


The negative impact of the pandemic situation on prisoners has been the lack of 
family visits, which after being restored have been undertaken under strict protocols and 
measures of protection to prisoners (EUROPRISS 2020). Also, there are possibilities for 
video — conferencing, especially in cases of communication between imprisoned parents 
and their children. Using online tools, parents were able to read bedtime stories to their 
children, and have the possibility to spend more time with them. This measure should 
be used even after the end of the pandemic, but of course as additional possibility of in- 
person visits, which are irreplaceable. Virtual visits offer possibilities for contact with 
more family members compared to physical visits during which number of persons is 
limited. How to keep life “normal” and guarantee prisoner's basic rights? (EUROPRISS 
2020). 

e There are pre-visit health checks for visitors, such as temperatures’ measure 
before entering the premises and filling out forms about their health. In cases 
when visitors have symptoms, or they have been recently tested as positive to the 
novel coronavirus, they are not allowed to enter the premises; 

e The need for physical distance between people asked for changes inside meeting 
rooms, in accordance to circumstances, and climate. Penitentiary institutions with 
larger rooms, changed the distance between visit desks, have visit cabins, or are 
organizing visits outdoors; 

e Visitors are asked to wash and/or to disinfect their hands before the start of their 
visit, or are asked to wear gloves and face masks. Consumption of food and 
drinks are not allowed, exchange of laundry, and after the end of the visit, 
premises are disinfected; 

e There are distancing regulations, with keeping two meters’ distance and/or using 
screen partitions. The authorities have the right to interrupt the visit, when the 
prisoner or his/her visitor, do not comply with these regulations; 

e Also, the number and the duration of visit are limited, especially because of the 
need of more staff in organizing and controlling the visits. There is limitation on 
the number of visitors (one or two people at the same time), time limitation (30- 
60 minutes), and/or limitation of the number of visits per week; 

e During visitation, priority is given to direct family members, especially underage 
children. 


Every measure that could help stop the spread of the novel coronavirus, or flatten 
the curve, is important, but what is important is those measures to guarantee basic 
human rights and to prevent any kind of ill-treatment to prisoners. There should be 
balance between the importance of protection of public health and the protection of 
human rights and human dignity of individuals deprived of their liberty. 
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CONSLUSION 


The novel zoonotic pathogen has showed its persistence in every climate 
conditions, every part of the Earth, being very contagious, forced humans everywhere to 
start living in an, until now, strange and different way. There should be physical distance 
between us, no large groups, especially inside, we should wear masks, not shake hands, 
do not hug, try to work from home, visit virtually our family and friends. 

Such characteristics of the SARS-CoV-2and past pandemics, and epidemics, have 
shown that penitentiary institutions and prisoners are in higher danger of being 
infected. Such great risk is result of inability to quarantine, practice social and physical 
distancing, and some prisons are overcrowded. 

A lot of work should be done in order to stop the entrance of the virus inside 
institutions where individuals deprived of their liberty, and in cases it enters, then even 
more. Isolation and quarantine, and solitary confinement, are in many cases mixed by 
prisoners, which is one of the reasons why they should receive all necessary information 
regarding the virus, symptoms and ways of treatment, so they could understand what 
isolation and quarantine mean and why are they important in the fight against the novel 
coronavirus. Administrations should secure that these measures will not be used as 
sanctions towards prisoners, and that there will balance between human rights and 
dignity of the prisoners, the absolute forbiddance of ill-treatment and other forms of 
inhuman and degrading treatment, and the steps and measures to stop the spread of 
the virus and flatten the curve. 

Even in normal times, when there is no pandemic, prisons should not be 
overcrowded and states should use non-custodial measures as much as they can. These 
sanctions are of essential importance in decreasing occupancy and prison population 
rates, but also in the process of resocialization of primary offenders and offenders who 
have committed crimes that are less serious. If these steps were undertaken years before 
COVID-19, today we would not have to find fast solutions to decrease occupancy rates. 
On the other hand, many countries still have poor living conditions inside penitentiary 
institutions, which include many other connected problems, such as no or poor 
ventilation conditions, old buildings, ruined toilets and baths. 

All of these do not allow hygiene on higher level, which together with masks and 
physical distance is the main mean in the fight against the virus. Such conditions open 
possibilities for fast spread of the virus and breach of the guaranteed basic human rights 
of prison population. ag 
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